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by Michael A. Mora

A West Palm Beach attorney should 
have answered that Florida Bar cor-
respondence, his disciplinary outcome 
suggests.

The Florida Supreme Court dis-
barred Brandon Barker, formerly of the 
Rockwell Law Group, who ignored court 
orders and the bar’s correspondence 
since at least November 2020.

As the statewide disciplinary system 
administrator, the bar had been looking 
to find out why Baker had failed to show 
up for a client’s court date—once.

Keith W. Rizzardi, an ethics professor 
at St. Thomas University College of Law 
and special counsel at GrayRobinson, is 
not involved in Barker’s disciplinary pro-
ceedings. But he said the bar compelled 
the respondent to address, explain and 
learn from his error.

Rizzardi noted that while missing a 
court date is unprofessional, sometimes 
it can be explained as just a simple cal-

endar mistake. Other times, though, it 
might indicate that a lawyer lacks com-
petence, or faces personal problems.

“In this case, the punishment may 
seem severe, but a lawyer’s refusal to 
respond to multiple investigation inqui-
ries suggests indifference or disrespect,” 
Rizzardi said. “The bar probably viewed 
the situation as akin to the old expres-
sion about the cover-up being worse 
than the crime.”

The disciplinary action dated to 
February 2020, when in a case before 
Palm Beach Circuit Judge Scott Suskauer, 
Barker failed to show up at a hearing 
and also failed to notice the court of his 
planned absence.

In an email requesting a referral to 
the 15th Judicial Circuit Professional 
Panel, the judge said Barker “advised 
the court that he was tied up on an-
other matter at the main courthouse (a 
bond hearing on an unrelated criminal 
case).”

The Florida Supreme Court disbarred 
Brandon Barker, formerly of the Rockwell 
Law Group, who ignored court orders and 
the bar’s correspondence since at least 
November 2020.

South Florida Lawyer Disbarred After 1 
Missed Court Date Snowballs Into Ethics Case

see DisBaRReD, page a4

by Dan Roe

On Friday, March 13, 2020, Spiritus 
Law cofounder Marbet Lewis spoke 
with a movie theater client by phone 
about the coronavirus. She hadn’t heard 
of shutdowns in the U.S., she recalled 
in an interview, and told her client he 
shouldn’t worry just yet.

By Monday—Black Monday, as its 
known in the industry—everything 
changed. Less than three years after 
founding the alcohol and hospitality-
oriented boutique with husband Robert 
Lewis, Marbet’s inbox went from 500 
daily emails to zero in the span of 24 
hours. The clients that were calling were 
asking for help shutting down opera-
tions rather than getting advice on at-
taining new licenses.

Before mid-March 2020, the firm 
had been in expansion mode, hiring at-
torneys and licensing paralegals to keep 
up with rising inventory. By early April, 
it was applying for a $286,200 Paycheck 
Protection Program loan to keep paying 
10 employees as clients stopped paying 
altogether.

“Alcohol had always been viewed 
as recession-proof in a way. In 2007 

and 2008, we had our most profitable 
years as an alcohol group,” said Lewis, 
who practiced at GrayRobinson during 

by Jasmine Floyd

Fort Lauderdale partners Brian L. 
Lerner and Robert Vaughan of Kim 
Vaughan Lerner won a case for their cli-
ent Daniel Rosemond, a former city man-
ager who claimed he’d been wrongly ter-
minated for misconduct after protected 
activity under the Whistleblower’s Act.

The attorneys also argued Rosemond’s 
termination violated Section 6.04 of the 
Charter of the City of Hallandale Beach, 
which was stated in the Employment 
Agreement.

They say the result spells good news 
for employees.

“The jury’s verdict reaffirmed that 
the law will punish those who retaliate 
against employees reporting unlawful 
conduct, and further serves as a remind-
er that going along with ‘bad acts’ just to 
get along could result in serious liability,” 
Lerner said

A major challenge: proving an alleg-
edly retaliatory motive had a determi-
native influence on the ultimate employ-
ment decisions.

How 6 Months of Client Nonpayment 
Made Spiritus Law Better

2 south Florida attorneys 
Win 5-Year legal Battle 
for Client in Employment 
suit against City

Looking beyond 2022, Marbet Lewis said 
Spiritus Law will continue to stay on the cut-
ting edge of hospitality, including servicing a 
recent uptick in multi-use establishments like 
arcades that target the population of young 
people that consumes less alcohol than their 
parents.

by Melea VanOstrand

Florida-based law firm Shutts & 
Bowen will soon relocate its Broward 
County office to The Main Las Olas, a 
25-story Class A mixed-use building in 
downtown Fort Lauderdale.

The move is about upgrading the 
firm’s office environment to a “live-
work-play” location and retaining top-
tier talent, according to a press release 
issued Tuesday.

Shutts & Bowen’s Fort Lauderdale of-
fice is currently in Suite 2100 of the PNC 
Center, at 200 E. Broward Blvd.

Its new building, at 201 E. Las Olas 
Blvd., features amenities such as a con-
ference center, tenant lounge, amenity 
deck, covered terrace and fitness center.

CBRE’s Zach Wendelin, Kevin Probel 
and Kevin McCarthy represented the law 
firm in lease negotiations with landlord 
LOC3 Investors LLC. They secured the 
10,950-square-foot office lease in the build-
ing, which totals 1.4 million square feet.

Shutts & Bowen’s managing part-
ner Joseph Goldstein said the team is 
happy with the new office space and is 
engaged in the design process to build a 
good workspace for staff. 

shutts & Bowen 
is relocating to 
las Olas in 2023

see shutts, page a2
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the Great Recession and subsequently 
worked at Akerman and Greenspoon 

Marder before spinning off her practice 
in 2017.

“We took the industry for granted,” 
she continued. “It also has its weak-
nesses, especially on the on-premise 
side. When you lose that huge seg-
ment of an industry, it’s going to be 
felt throughout.” Financially, that 
meant some on-premise clients didn’t 
pay their legal bills for six months. 
The firm stuck with them regardless, 
acting as a general counsel to its long-
time partners.

It also took an April 2021 PPP loan for 
approximately the same amount as the 
first loan, indicating that it was down at 
least 25% on gross revenue for one or 
multiple quarters of 2020 compared to 
the same quarter of 2019.

Fast-forward two years and Spiritus 
Law looks and functions differently than 
it did back then. The decimation of on-
premise hospitality caused Lewis to re-
evaluate the firm’s service offerings. In 
January 2021, the boutique added a 
commercial real estate practice by hiring 
Steven Zelkowitz from the Miami office 
of Fox Rothschild, which helped the firm 
become a one-stop shop for the zoning, 

permitting, and licensing needs of new 
hotels and restaurants.

The firm also shifted increased its 
emphasis on alcohol producers and off-
premise vendors like liquor stores and 
grocery stores, many of which increased 
their sales as Americans consumed 
more alcohol at home.

Finally, the firm staffed up on admin-
istrative and supervisory roles. Hiring a 
CFO, a paralegal supervisor, and a firm 
administrator freed up the firm’s five at-
torneys and five paralegals to focus on 
a growing clientele that included entre-
preneurs from New York and California.

“I know some small businesses say 
they need to make up for lost profit,” 
Lewis said. “We focused on putting 
that back into our team. The profits 
coming out now are being reinvested 
into the firm to build our infrastruc-
ture so we can grow and have the 
proper support for attorneys who may 
be coming in.”

The firm looks to continue hiring 
administrators, paralegals, and attor-
neys to service the hospitality boom 
now occurring in South Florida, some 
of which is fueled by private equity 

investors who stepped in to bankroll 
struggling hospitality businesses when 
they were down.

“Lately it seems like every week or so 
we’re getting a call from a large or small 
private equity firm looking to start in-
vesting in franchises,” Lewis said. “A lot 
of franchises were hit hard during the 
pandemic, so there’s a lot of investment 
in smaller hotel chains and businesses, 
and on the manufacturing side with 
smaller family wineries and individual 
producers looking to improve cash flow.”

Looking beyond 2022, Lewis said 
Spiritus Law will continue to stay on 
the cutting edge of hospitality, including 
servicing a recent uptick in multi-use 
establishments like arcades that target 
the population of young people that con-
sumes less alcohol than their parents.

“In the hospitality and alcohol sector, 
we’re always looking ahead,” Lewis said. 
“What’s the generation who’s not quite 
21 into? What are the 20-somethings 
doing?”

Dan Roe covers the business of law, focus-
ing on Florida-based and national law firms. 
Contact him at droe@alm.com. On Twitter: @
dan_roe_.
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Liquor

“Mr. Rosemond’s employ-
ment had to be decided by a 
vote of three commissioners. 
But Mr. Rosemond was accus-
ing just one commissioner of 
leading the campaign of re-
taliation. This meant that the 
other two commissioners fol-
lowed the one commissioner’s 
retaliatory recommendations 
without independently inves-
tigating the matter. This is a 
long-established theory in em-
ployment law, but the burden 
was higher on Mr. Rosemond 
because he had to show this 
applied to not just one deci-
sion-maker but two decision-
makers,” Lerner said. “The evi-
dence showed was that the one 
commissioner led the effort 
to suspend and then fire Mr. 
Rosemond, set forth the three 
reasons why Mr. Rosemond 
should be suspended and fired, 
gathered the documents to 
support the three reasons, and 
single-handedly led the entire 
process and presentation of 
the case to have Mr. Rosemond 
was suspended and fired. He 
then was able to present evi-
dence that the other two com-
missioners had no indepen-
dent intention to suspend and 
then fire Mr. Rosemond relied 
solely on what was recom-
mended, with no independent 
investigation. The jury agreed 
that the evidence proved that 
the other two commissioners 
simply rubber-stamped the 
one commissioner’s retaliatory 
recommendations.”

Fort Lauderdale attorney 
Chris Stearns and Jonathan 
H. Railey from the law firm of 
Johnson, Anselmo, Murdoch, 
Burke, Piper & Hochman, 

who represented litigant 
Investments Management I 
LLC, stated “I don’t want to 
say anything that will affect 
the process as we trust the le-
gal system. Having said that, 
significant legal issues remain. 
The City has filed renewed mo-
tions for directed verdict, for 
judgment notwithstanding the 
verdict, for new trial, and for 
remittitur. The City also intends 
to appeal should those motions 
be denied,” Stearns said.

Broward Circuit Judge 
Michael A. Robinson presided 
over the case.

Rosemond became an em-
ployee of the city on Feb. 13, 
2013. He would remain in that 
role from Dec. 31, 2015, until 
Jan. 1, 2016.

The city’s charter, at Section 
3.07, stated the City Commission 
will deal with city officers and 

employees who are subject to 
the direction and supervision of 
the city manager solely through 
the City Manager, the complaint 
stated.

Given the requirement, the 
city charter allegedly explained 
provided that neither the City 
Commission nor its members 
should give orders to any other 
officer or employee, either pub-
licly or privately. While serv-
ing as deputy city manager, 
Rosemond was subject to the 
sole and exclusive direction and 
supervision of the city manager, 
the complaint stated.

On Nov. 29, 2016, Vice Mayor 
Keith S. London removed 
Rosemond as city manager. 
London gathered documents 
and alleged three reasons why 
he argued that Rosemond 
should be removed as the city 
manager.

The documents London put 
together were memorialized in 
a resolution dated Dec. 1, 2016. 
With the resolution approved, 
Rosemond was suspended, 
pending a final decision to ter-
minate his employment, ac-
cording to the complaint.

Rosemond submitted a writ-
ten request for a public hearing 
to respond to the three alleged 
bases for his planned removal. 
Plaintiff acceded to requests by 
the city to participate in an ear-
lier unrelated investigation or 
other inquiry.

During the investigation, 
Rosemond disclosed what he 
believed to be violations of the 
city’s charter and Florida’s 
Sunshine Law, the complaint 
stated.

The city terminated Rosemond 
for cause, based on alleged mal-
feasance, misfeasance and non-

feasance, which were not bases 
on which to terminate the em-
ployment agreement for cause, 
attorneys argued. According to 
the complaint, none of the stated 
reasons for removal and termi-
nation constitute misconduct, 
which are the applicable stan-
dard applied in the employment 
agreement.

The plaintiff filed a two-count 
complaint against the defendant 
for violation of Florida’s Whistle 
violation of Florida Violation of 
Florida’s Whistle-Blower’s Act, 
which prevents retaliatory ac-
tion against employees and per-
sons who, among other things, 
disclose information and par-
ticipate in investigations.

Attorneys argued Rosemond 
engaged in protected activ-
ity under the Whistle-Blower’s 
Act. This protected activity in-
cluded accepting requests to 
participate in the investigation 
or other inquiry being conduct-
ed by the city into former City 
Attorney V. Lynn Whitfield’s al-
legations.

The defendant allegedly 
breached the contract by termi-
nating the plaintiff for reasons 
other than misconduct.

Lerner feels jurors are pay-
ing more attention to witness 
credibility.

“The jurors are study-
ing each witness’s behavior,” 
Lerner said. “Witnesses have 
to balance explaining their po-
sition against their behavior. 
Being callous, coming off as 
lacking remorse, not being re-
spectful, or not showing empa-
thy for others could factor in a 
juror’s decision in weighing the 
testimony.”

Jasmine Floyd is a South Florida 
litigation reporter with the Daily 
Business Review at ALM. You can 
reach her at jfloyd@alm.com or 
678-472-8947.

“Shutts & Bowen believes in Fort 
Lauderdale and this amazing location at 
the Main Las Olas will help us grow and 

continue to thrive here,” said Goldstein 
in a press release. 

The law firm plans to relocate more 
than 30 employees to the second floor of 
the building early next year.

“This best-in-class building will not 
only accommodate our dynamic, grow-

ing presence in the Fort Lauderdale 
market, but will also allow us to imple-
ment a state-of-the-art office design that 
we can refine and replicate in our other 
offices as our lease terms roll over the 
next few years,” said Shutts & Bowen 
partner Arthur J. Menor. “It was a plea-

sure working with CBRE to make this 
happen.”

Melea VanOstrand is ALM’s South Florida 
real estate reporter. For story ideas, email 
her at mvanostrand@alm.com. Want to see 
the latest real estate news? Follow Melea on 
her Twitter or Facebook pages.
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Fort Lauderdale partners Brian L. Lerner, left, and Robert Vaughan of Kim Vaughan Lerner won a wrongful termina-
tion case for their client.
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FLORIDA LEGAL REVIEW

by Jim Saunders
and Jim Turner

As a similar battle plays out in federal 
court, plaintiffs have dropped a Leon 
County circuit court lawsuit seeking to 
have a judge redraw Florida’s congres-
sional districts.

Attorneys for nine voters who 
launched the Leon County case last 
month filed a notice Monday that they 
were dismissing the lawsuit. The notice 
came after the voters last week were al-
lowed to intervene in the federal lawsuit, 
which was filed by the groups Common 
Cause Florida and FairDistricts Now 
and individual plaintiffs.

A three-judge panel on Monday 
scheduled a trial to start May 12 in the 
federal lawsuit and rejected a motion by 
Secretary of State Laurel Lee for a stay 
in the case.

The legal moves came as Florida 
lawmakers prepare to hold a special 
session next week to try to agree on a 
congressional map as part of the once-
a-decade reapportionment process. Gov. 
Ron DeSantis called the special session, 
which will start April 19, after veto-
ing a redistricting plan passed by the 
Legislature.

House and Senate leaders agreed 
Monday to let the governor propose con-
gressional lines for consideration during 
the special session.

The federal and Leon County lawsuits 
were filed March 11, arguing that an im-
passe between DeSantis and lawmakers 
jeopardized the chances of reaching 
agreement on a map --- and that judges 
should step in to make sure revamped 
districts are set before this year’s elec-
tions.

The three-judge panel’s order 
Monday setting a trial in the federal case 
acknowledged that lawmakers could ap-
prove a congressional map that meets 
DeSantis’ approval.

“But the Legislature and the gover-
nor have so far not seen eye-to-eye on 
this issue, so no one can predict with 

any certainty what will happen in the 
special session. And if the political pro-
cess does not result in a new congres-
sional map, a court will have to step 
in and draw the map,” Judge Adalberto 
Jordan of the 11th U.S. Circuit Court 
of Appeals wrote in Monday’s three-
page ruling. “For now, we need to 
put ourselves in a position to draw a 
new congressional map if the Florida 
Legislature and Gov. DeSantis fail to 
agree on a new one.”

Jordan, U.S. District Judge M. Casey 
Rogers and U.S. District Judge Allen 
Winsor have been assigned to the case.

Meanwhile, DeSantis on Tuesday re-
affirmed that his proposal will include 
redrawing a sprawling North Florida 
congressional district that has elected 
a Black Democrat. DeSantis’ proposal 
would create a more compact district in 
the Jacksonville area.

Congressional District 5 currently 
stretches from Jacksonville to west of 

Tallahassee and is held by U.S. Rep. Al 
Lawson, a Black Democrat.

“I think that what they’ll produce will be 
something that will be acceptable to folks 
and obviously would get my signature if 
we’re proposing it,” DeSantis said during 
an appearance at Miami Dade College. “It 
will, though, have North Florida drawn in 
a race-neutral manner. I mean, we are not 
going to have a 200-mile gerrymander 
that divvies up people based on the color 
of their skin. That is wrong.”

DeSantis’ move to take the lead on 
congressional redistricting — and the 
decision by legislative leaders to let 
him propose a plan — is highly un-
usual. DeSantis’ office released a pro-
posed congressional redesign during 
this year’s regular legislative session 
that would have been heavily favor-
able to Republicans, including seek-
ing to revamp Lawson’s district and an 
Orlando-area district held by U.S. Rep. 
Val Demings, a Black Democrat.

Whatever plan passes during the spe-
cial legislative session is almost certain 
to face a legal challenge.

Lawson, who has argued that 
DeSantis’ arguments “will be soundly 
rejected by any credible judge,” issued 
a statement Monday that said he was 
disappointed in the “Legislature’s inabil-
ity to fulfill their constitutional duties as 
elected officials without political interfer-
ence from DeSantis.”

“The Florida Legislature is caving to 
the intimidation of DeSantis and his de-
sire to create additional Republican seats 
in Congress by eliminating minority-ac-
cess districts,” said Lawson, who was a 
longtime member of the state House and 
Senate before getting elected to Congress.

DeSantis has argued that the 
Legislature’s now-vetoed congressio-
nal redistricting plan violated the Equal 
Protection Clause of the U.S. Constitution, 
in part because of District 5.

A memo from Ryan Newman, 
DeSantis’ general counsel, said the 
Legislature’s approach would have been 
unconstitutional because it “assigns vot-
ers primarily on the basis of race but is 
not narrowly tailored to achieve a com-
pelling state interest.”

DeSantis has also raised concerns 
about the “Fair Districts” constitutional 
amendments, which voters passed in 
2010 to try to prevent gerrymander-
ing. DeSantis has argued that the way 
lawmakers have interpreted the Fair 
Districts amendments doesn’t comply 
with the U.S. Constitution.

But the American Civil Liberties 
Union of Florida described the decision 
by legislative leaders to let DeSantis take 
the lead on redistricting as “dangerous 
and unprecedented.”

“The Legislature cannot abdicate 
its responsibility to pass constitutional 
maps that comply with the Fair Districts 
amendments,” Amy Turkel, interim ex-
ecutive director of the ACLU of Florida, 
said in a statement Monday.

Jim Saunders and Jim Turner report for 
the News Service of Florida.

by Brendan Farrington

Women will have to wait 24 hours be-
fore getting an abortion under a ruling 
by a Florida judge in a nearly seven-year 
battle over the waiting period.

Circuit Judge Angela Dempsey in 
Tallahassee tossed out a lawsuit filed on 
behalf of a Gainesville women’s clinic, 
saying other medical procedures have 
similar waiting periods and other im-
portant decisions like getting married, 
getting divorced and buying a gun have 
longer waiting periods.

“Twenty-four hours is the minimum 
time needed to sleep on such an impor-
tant decision,” Judge Dempsey wrote.

The waiting period goes into effect 
once Dempsey signs one additional 
piece of paperwork.

Dempsey also added that exceptions 
for the life of a mother, documented 
cases of rape and incest, and victims 
of domestic violence and human traffic 
support the constitutionality of the law.

The Florida Conference of Catholic 
Bishops praised the decision.

“The 24-hour reflection period is a 
reasonable measure that will empower 
women to make truly informed, deliber-
ate decisions apart from the abortion in-
dustry’s pressures,” Christie Arnold, the 
organization’s lobbyist, said in a news 
release.

The ruling comes a month after the 
Florida Legislature sent Republican Gov. 
Ron DeSantis a bill banning abortion after 
15 weeks. DeSantis is expected to sign it.

“Since the passage of this law, Florida 
politicians have continued to place hur-
dles in the path of people seeking abor-
tion care as part of a larger effort to push 
care out of reach,” said American Civil 
Liberties Union lawyer Julia Kaye. “The 
state legislature took its most extreme 
step yet in attacking reproductive free-
dom earlier last month.”

The ACLU is evaluating its next steps 
in the legal battle.

Former governor and current U.S. 
Sen. Rick Scott signed the bill into law in 
June 2015. The ACLU of Florida and the 
Center for Reproductive Rights filed the 
suit the next day on behalf of the Bread 

and Roses Women’s Health Center in 
Gainesville.

The lawsuit argued that many women 
will have a difficult time scheduling ap-
pointments on two consecutive days be-
cause of work or school schedules, child 
care availability and the need to travel, 
especially if they have a low income.

It also said the exceptions in the law 
such as rape and incest are meaningless 
because they require documentation 
and the majority of victims do not re-
port such crimes. The creation of a two-
day process also increases the chances 
that a woman’s abuser will discover the 
pregnancy and force her to not have the 
abortion, the lawsuit said.

The lawsuit has been dragged out for 
nearly seven years. A trial court initially 
threw it out without a full trial, finding it un-
constitutional. In a 2-1 ruling, the 1st District 
Court of Appeal sent the lawsuit back to the 
circuit court, saying the state had built evi-
dence that supports the constitutionality of 
the law. The court also lifted an injunction 
that was temporarily blocking the law from 
taking effect during legal proceedings.

The state Supreme Court quickly put 
the injunction back in place while the 
case continued.

An abortion clinic in Jacksonville be-
gan implementing the 24-hour waiting 
period last week in anticipation of the 
judge’s ruling. Amber Gavin, head of 
advocacy and operations at A Woman’s 
Choice, said the clinic didn’t want pa-
tients to suddenly have to change travel 
plans to quickly adhere to the law.

“This is incredibly hard on some of 
them. They come to us and have already 
taken the day off from work, arranged 
child care,” she said. “Some of them had 
not realized this was going to happen, so 
it’s really painful and hard for our staff to 
tell the patient that the state is mandat-
ing this.”

Gavin said it will also require more 
staffing hours, and for physicians to be 
at the clinic longer than before.

Associated Press writer Adriana 
Gomez Licon in Miami contributed to 
this report.

Brendan Farrington reports for the 
Associated Press.

J. ALbeRt DIAz

“For now, we need to put ourselves in a position to draw a new congressional map if the Florida 
Legislature and Gov. DeSantis fail to agree on a new one,” said Judge Adalberto Jordan of the 
Eleventh Circuit Court of Appeals.

One Lawsuit Dropped As Redistricting Session Nears

Judge Upholds Florida’s 24-Hour Wait Period for Abortion
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And it was not until September 2020 
that Barker responded to bar counsel 
again, in a call to the respondent, ac-
cording to a filing request for issuance 
of notice of noncompliance and finding 
of contempt. Barker confirmed that he 
received the bar’s letter, and assured 
bar counsel he would file an immediate 
response. But that never came.

In February 2021, the state Supreme 
Court entered a 30-day suspension for 

Barker’s failure to respond to an order 
to show cause. In October, with Barker 
failing to respond to the order to show 
cause, the justices upped the punish-
ment to a 91-day suspension.

Now, the state Supreme Court has 
granted the bar’s latest petition, and has 
held Barker in contempt. As a sanction, 
the justices disbarred Barker from the 
practice of law in the State of Florida.

The bar cited Barker’s noncom-
pliance with Rule 3-5.1(h), Rules 
Regulating the Florida Bar. Barker failed 
to notify the bar whether he had alerted 
his clients, opposing counsel, tribunals 

and all state, federal and administrative 
bars of his suspension, according to the 
bar’s petition for contempt and order to 
show cause.

“Implicit in any order of discipline is 
enhanced discipline if respondent fails 
to comply with the terms and conditions 
of this court’s order,” Patricia Ann Toro 
Savitz of the bar stated in the petition. 
“This is the third contempt proceeding 
brought forth by the bar against re-
spondent.”

Michael A. Mora covers litigation and is 
based in South Florida. You can contact him 
by email: mmora@alm.com.
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by Brad Kutner

A Florida man was sentenced to 
two years’ probation Tuesday for his 
involvement in the Jan. 6 riot at the na-
tion’s capital. 

Timothy Earl O’Malley was given 
the light sentence after pleading guilty 
to misdemeanor charges related to un-
authorized entry into the capitol build-
ing. O’Malley told D.C. District Judge 
Christopher Cooper that he faced ex-
ploratory surgery related to cancer in 
his lungs in the coming weeks. 

“Crucially you’ve gotten this diag-
nosis and you have my condolences 
and I wish you a speedy recovery,” the 
Barack Obama appointee said during 
the telephonic hearing, which featured 
O’Malley’s remote participation from 
his home in Pensacola. 

“I think a sentence of probation 
will be an appropriate one,” the judge 
said. 

But the hearing was not short on 
criticism from the bench. 

O’Malley said he thought the pur-
pose of the rally was to “thank President 
[Donald] Trump” for his four years in 
office. When pressed about facts, such 
as the name of the event—”Stop the 
Steal”—O’Malley stuck with the idea 
that it was just a chance to praise the 
former president. 

“Those pictures are just someone 
at a pep rally, getting excited with the 
crowd,” he said, referencing photos 
of him entered into evidence, which 
showed the O’Malley clad in knee pads 
and a baseball helmet with “Trump is 
my president” written across the side. 
He told Cooper he needed the equip-
ment in case “antifa” showed up, which 
he claimed was hiding in the shadows 
as he and other Jan. 6 participants 
marched into the capitol building. 

“I regret what happened that day, 
more than anyone,” he said.

But Cooper pushed back on his re-
morseful rhetoric. 

“You may say that now, that’s how it’s 
affecting your business and your family, 
but not about the people who were in-
jured or killed that day or the damage it 
did to our democracy,” Cooper said, not-
ing the five people who died during the 
attack and the four capitol officers who 
took their lives in the following weeks. 

“I don’t hear that remorse for that 
damage,” the judge said, citing videos 
the government showed which featured 
O’Malley screaming cheers such as “We 
took the capitol.” 

“You acted like a jackass and that’s 
reflected in the videos shown today,” 
Cooper added. 

Still, the judge pointed to O’Malley’s 
health issues before handing down the 

lighter sentence than the maximum of 
six months in prison and five years of 
probation he faced. 

“My variance from the DOJ’s rec-
ommendation has more to do with Mr. 
O’Malley’s medical condition,” he said. 
“Having family members who suffered 
from the same thing, it’s not easy to con-
front when you have to continue work-
ing for a living.” 

An Alabama native, Cooper also al-
lowed O’Malley to continue his com-
mercial fishing business despite con-
cerns about travel associated with his 
line of work. 

“We have to move with the fish,” the 
defendant said. 

“I know the business, I know where 
you fish and I know how hard it is to 
make a living doing what you do,” 
Cooper said before assuaging any fears 
the defendant had about his ocean 
travel interfering with his probation re-
quirements.  

O’Malley was represented by 
Pensacola-based defense attorney 
Michael Griffith. Sean P. Murphy from 
the Puerto Rican District of the U.S. 
Attorney’s Office prosecuted the case. 

Brad Kutner is part of the litigation team 
for the National Law Journal, an ALM affili-
ate of the Daily Business Review. Contact 
him at bkutner@alm.com. On Twitter: @
BradKutner.

ShutterStock

While the government sought as much as six months in prison for Timothy Earl O’Malley, his ongoing treatment for lung cancer convinced the 
judge to offer a lighter sentence. 

Jan. 6 Defendant Gets Probation after Cancer Diagnosis
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by Jim Saunders

An appeals court has rejected argu-
ments that bars should receive money 
from the state and Orange County be-
cause they were forced to shut down 
or significantly scale back early in the 
COVID-19 pandemic.

A panel of the Fifth District Court of 
Appeal on Friday upheld an Orange 
County circuit judge’s dismissal of a law-
suit in which bars sought damages for 
what is known as “inverse condemnation.”

The appeals court said orders by the 
state and Orange County to try to prevent 
the spread of COVID-19 “represented a 
valid exercise of police powers during 
a time of emergency.” It also pointed, in 
part, to a legal precedent that rejected in-
verse condemnation arguments by busi-
nesses that were prevented from selling 
fireworks in 1998 because of wildfires.

“If the state can use its police power 
to temporarily prohibit the sale of fire-
works to prevent wildfires during an 
exceptionally dry period in Florida, it 
stands to reason that the state can also 
use its police powers in an effort to 
limit the spread of a highly infectious 
and deadly virus,” the 13-page ruling, 
written by Judge James Edwards and 
joined by Judges Kerry Evander and 
John Harris. “As such, the impact of 
the COVID orders does not amount to a 
compensable taking.”

Also, the appeals court said the or-
ders “resulted in temporary cessation 
and limitation of appellants’ [the bars’] 
businesses, not a complete or perma-
nent loss of the ability to do business.”

“Taking appellants’ allegations in 
their complaint to be true, the econom-
ic impact of the COVID orders on their 

business was significant,” the ruling 
said. “However, the impact of the orders 
amounted to a complete prohibition on 

the sale of alcoholic beverages for only 
17 days, following which appellants’ 
businesses were incrementally permit-
ted to return to limited sales and opera-
tion before being allowed to return to 
their pre-pandemic mode in approxi-
mately six months.”

Orlando Bar Group LLC, which does 
business as The Basement bar, The Attic 
bar and The Treehouse bar, went to the 
appeals court in May 2021 after Orange 
County Circuit Judge John Jordan dis-
missed the case. The lawsuit initially 
also included bars from other areas of 
the state.

The lawsuit stemmed from a series 
of state and local orders that started in 
March 2020, after the pandemic started 
sweeping through Florida. In the early 
stages, bars were prevented from selling 
alcohol for on-site consumption, though 
a series of changes were made in the 
restrictions in the subsequent months. 
Gov. Ron DeSantis rescinded the restric-
tions in September 2020.

In the lawsuit filed in circuit court, bar 
owners alleged that the restrictions were 
arbitrary and amounted to an unconsti-
tutional taking of property rights.

“The orders were arbitrarily and 
capriciously applied against bars as a 
class of business that were not allowed 
to be open for business, and the appli-
cation of the stricter standards for the 
plaintiffs’ class of businesses was not 
rationally related to the purpose of pre-
venting an infection from COVID-19,” 
the lawsuit said.

Jim Saunders reports for the News 
Service of Florida.

by Ryan Dailey

Saying that foster children in 
Florida “deserve an opportuni-
ty,” Gov. Ron DeSantis signed a 
bill that will increase payments 
to caregivers and provide foster 
parents with money for child-
care programs.

The measure (SB 7034) was 
approved by lawmakers dur-
ing the legislative session that 
ended March 14.

In part, the law will increase 
monthly payments from the 
state to relatives and nonrela-
tives who serve as caregivers 
to foster children, making their 
payment rates on par with li-
censed foster parents.

“Placement with relatives, or 
kinship care, provides perma-
nency for children and helps 
maintain family connections,” 
the Florida Senate said in a 
news release Tuesday, adding 
that “kinship care” can involve 
placing children with people 
such as close family friends or 
godparents.

Foster care legislation 
has been a priority of Senate 
President Wilton Simpson, a 
Trilby Republican who was 
adopted. Simpson said that 
raising payments could be 
a deciding factor for people 
who are considering bring-

ing foster children into their 
homes.

“Improving the level of ben-
efits for family members and 
foster parents could mean all 
the difference when these folks 
are considering whether they 

can take in a vulnerable child,” 
Simpson said in a statement.

More than $44 million is 
earmarked in the proposed 
state budget for the 2022-2023 
fiscal year to carry out parts 
of the bill. The Legislature has 

not formally sent the budget to 
DeSantis for his approval and 
vetoes.

DeSantis touted nearly $25 
million of the money that is de-
signed to provide $200 monthly 
subsidies to help cover costs of 

child care and early learning 
programs.

“Through this funding, more 
than 7,000 foster parents and 
caregivers will receive this sub-
sidy for the children that are 
in their care. And that’s going 
to make a big difference. Quite 
frankly, just from a feasibility per-
spective, foster parents have to 
work to put food on the table like 
anyone else. This will help them 
in that regard,” the governor said.

The law also will bolster tu-
ition and fee-waiver programs 
to help foster children attend 
state colleges, universities and 
workforce-education programs. 
The governor signed the bill at 
Miami Dade College.

Department of Children and 
Families Secretary Shevaun 
Harris said the law expands 
Florida’s “toolbox of resources” 
to help young adults who are 
exiting the foster care system.

“For many of the kids in the 
system, attending and graduat-
ing college is defying the odds. 
Legislation like this helps us 
stack the deck in their favor,” 
Harris said.

The number of licensed fos-
ter parents in Florida has grown 
by about 4,000 since 2019, the 
governor said Tuesday.

Ryan Dailey reports for the 
News Service of Florida.

“[T]he impact of the COVID orders does not amount to a compensable taking,” Judge James 
Edwards said.

ShutteRStOck

The law will increase monthly payments from the state to relatives and nonrelatives who serve as caregivers to fos-
ter children, making their payment rates on par with licensed foster parents.

Florida Bars Lose Appeal Over COVID-19 Shutdown

Florida Governor Signs Bill to Bolster Foster Care
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by Edith M. Lederer

Speaking at the U.N. Security 
Council for the first time, outgo-
ing Colombian President Ivan 
Duque touted his government’s 
accomplishments in building 
peace, including steps to rein-
tegrate more than 12,800 for-
mer rebels into society, but he 
warned that drug trafficking 
remains the “greatest enemy” 
to achieving peace.

Duque said over 8,600 of the 
rebels who were “on the wrong 
track with weapons” are now 
involved in individual or col-
lective projects that generate 
income involving producing, 
selling and marketing and are 
building a better life for their 
families.

He also cited new develop-
ment plans for 14 territories 
that have led to more than $4 
billion being invested in 70 
municipalities encompassing 
more than 11,000 districts and 
millions of people, including 
2 million who were victims of 
violence.

Duque took office in August 
2018, less than two years af-
ter the November 2016 sign-
ing of a peace agreement be-
tween the government and the 
Revolutionary Armed Forces of 
Colombia, known as the FARC. 
It ended more than 50 years of 
war in Colombia that caused 
over 220,000 deaths and dis-
placed nearly 6 million people.

An amnesty law was ad-
opted covering most offenses 
committed by FARC fighters, 

but Duque said the constitution 
was reformed so drug traffick-
ing and kidnapping connected 
to political crimes cannot be 
subject to an amnesty in the 
future.

During his four-year presi-
dency, Duque said, the aggre-
gate rate of homicides and kid-
nappings was lowered and eco-
nomic reparations were paid to 
almost 400,000 victims, which 
he said “is also an unprecedent-
ed milestone.”

Speaking to the council 
ahead of Colombia’s May 29 
presidential election, in which 
he isn’t a candidate, Duque said 
Colombia will defeat violence 
with justice and adherence to 
the law.

“It is also sad to see how the 
bloody hands of drug traffickers 
continue tearing apart some re-
gions of Colombia,” Duque said. 

“Drug trafficking is a greatest 
enemy for peacebuilding in 
Colombia.”

He said the government has 
made efforts to eradicate and 
substitute crops, and last year 
saw the highest number of 
drug seizures: 670 tons. But he 
said drug production continues 
to increase, and if consuming 
countries don’t also share re-
sponsibility and adopt “more di-
rect, clear public policies, it will 
continue to be a painful burden 
for the Colombian people.”

Carlos Ruiz Massieu, the U.N. 
special envoy for Colombia, 
agreed that progress is being 
made on the long-term suc-
cessful reintegration of former 
FARC combatants, including 
most recently on providing land 
and housing.

“Nevertheless, the sustain-
ability of the process is still 

contingent upon additional ef-
forts, including to halt the vio-
lence that still jeopardizes for-

mer combatants’ plans 
to build a new life,” he 

said.
Violence has 

also increased in 
neglected regions, 

including northern 
Arauca, where more 

than a hundred people 
have been killed and thou-

sands displaced this year, Ruiz 
said. “Violence is exacting a par-
ticularly high toll on Indigenous 
and Afro-Colombian communi-
ties in the form of killings, dis-
placement and the increasing 
recruitment of minors.”

Russian Ambassador Vassily 
Nebenzia lashed out at Duque, 
accusing him of failing to restore 
peace in Colombia. The sharp 
criticism followed Colombia’s 
support for two U.N. General 
Assembly resolutions demand-
ing an immediate cease-fire 
in Ukraine, withdrawal of all 
Russian troops from the coun-
try and protection for civilians. 
Colombia also supported a res-
olution last week suspending 
Russia from the U.N.’s leading 
human rights body, the Geneva-
based Human Rights Council.

Nebenzia said Russia’s 
concerns about implement-
ing the 2016 peace agreement 
“are increasing each year.” 
Unfortunately, he said, national 
reconciliation hasn’t been at-
tained, the government is un-
able to ensure the security of 
participants in the peace pro-

cess and community leaders, 
and it hasn’t assumed author-
ity in rural areas or success-
fully implemented agrarian 
reforms and crop substitution 
programs.

Taking the floor again at 
the end of the meeting, Duque 
called Russia’s invasion of 
Ukraine “simply insane” and 
“a genocide.” He urged the in-
ternational community to con-
demn and isolate Russia and 
support the Ukrainian people.

As for Nebenzia’s criticism, 
Duque said, “I think it’s impor-
tant that those who are hurting 
a country don’t preach about 
peace to the world, while acts of 
fratricide are being committed, 
and that we are all rejecting.”

Chris Lu, a U.S. deputy 
ambassador, echoed U.N. 
Secretary-General Antonio 
Guterres’ latest report saying 
Colombia continues to make 
“demonstrable progress” in ef-
forts to implement the peace 
agreement, and he said the U.S. 
is encouraged that recent legis-
lative elections took place with 
few disruptions.

Deputy French ambassa-
dor Nathalie Broadhurst called 
Colombia an example for the 
international community “in a 
world shaken by conflicts.”

“The peace agreement is 
gradually taking root and we 
hope that it will become irre-
versible,” she said. “Its full im-
plementation is the best guar-
antee for this.”

Edith M. Lederer reports for the 
Associated Press.

by Mauricio Savarese

Former President Luiz Inácio 
Lula da Silva, the front-runner 
so far heading to October’s 
presidential election, said that 
he would revoke decisions by 
incumbent Jair Bolsonaro af-
fecting Indigenous peoples, 
including those that promote 
mining on their lands.

The leftist leader also pledged 
to name an Indigenous person 
as minister for Indigenous af-
fairs should he succeed in win-

ning back the office he held in 
2003-2010.

Da Silva told about 7,000 
members of Indigenous groups 
gathered in the capital city of 
Brasilia that every Bolsonaro 
“decree that creates problems 
will have to be revoked imme-
diately.”

“We cannot allow that the 
achievements coming from 
your struggle are removed by 
decrees to give rights to those 
that think our forests and fauna 
should end,” da Silva said. “I 

want to tell you, if we return 
to the government, nobody in 
this country will do anything on 
Indigenous land without your 
consent, decision or agree-
ment.”

Bolsonaro argues that eco-
nomic activity should not be 
hindered by environmental or 
human rights issues, and he 
insists the Indigenous them-
selves would benefit from open-
ing up their areas to mining. 
Indigenous reserves are often 
the most protected land in the 

Amazon, but miners increas-
ingly target them.

The gathering outside 
Brazil’s congress building 
drew thousands of people 
from 200 Indigenous groups 
in Brazil. They have camped 
in the region for the past 
week to put political pres-
sure on lawmakers at a time 
illegal mining and deforesta-
tion are soaring in the South 
American nation.

Joenia Wapichana, the 
only Indigenous member of 

Congress, said Indigenous 
people need to be protected 
after Bolsonaro’s measures in 
recent years, including shifts at 
FUNAI, the government agency 
for Indigenous affairs.

“Our rights are being stepped 
upon,” Wapichana said.

Da Silva’s presidential bid is 
expected to officially begin May 
7, when leaders of his Workers’ 
Party are scheduled to approve 
his candidacy.

Mauricio Savarese reports for 
the Associated Press.

Associated Press

Some National Civilian Police com-
manders in El Salvador have been pres-
suring their officers to meet daily ar-
rest quotas as part of the government’s 
crackdown on street gangs that have 
yielded more than 10,000 arrests, a po-
lice union said.

Marvin Reyes, representative of the 
Salvadoran Police Workers Union, said 
the actions of some police officials would 
result in arbitrary arrests. He said com-
manders are telling officers to give “false 

statements” against some who have 
been arrested, but who have nothing 
to do with gangs. Some officers were 
threatened with transfers if they didn’t 
follow orders, he said.

On March 26, authorities reported 62 
killings across El Salvador that they attrib-
uted to the country’s powerful street gangs. 
President Nayib Bukele requested and re-
ceived from congress a state of emergency 
that allows police to make arrests without 
explaining the reason, not provide access 
to a lawyer and hold suspects for 15 days 
without charge. The congress has since 

passed additional measures, including in-
creasing prison sentences.

In Cinquera, a remote town in cen-
tral El Salvador of some 1,000 residents 
without a known gang presence, police 
were told to make 30 arrests, Reyes said.

“They’re doing it, knowing perfectly 
well that there are no gangs in Cinquera,” 
he said.

The union has made formal com-
plaints hoping to stop the “irregulari-
ties,” he said.

Rank-and-file police officers agree 
with Bukele’s decision to pursue the 

gangs, which have terrorized communi-
ties for years, but “this situation with the 
state of emergency shouldn’t lend itself 
to abuses like the ones we’re exposing,” 
Reyes said.

Elsewhere, police are entering com-
munities and arresting gang members, 
he said, but “the pressure from some 
bosses has generated fickleness in tak-
ing people who have nothing to do with 
gangs.”

Bukele said recently that only 1% of 
those arrested were not tied to gangs 
and would be released.

 Manuel el’as/un Photo/associated Press

Outgoing Colombian President Ivan Duque said his country will defeat vio-
lence with justice and adherence to the law.

Colombia’s Leader Touts Peace Efforts, Says Drugs Are Enemy

Brazil’s Lula Takes Aim at Bolsonaro’s Decrees on Indigenous

Union: El Salvador Police Pressured to Meet Arrest Quotas
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Commentary by
Elio F. Martinez Jr.

There is an old saying in Hollywood 
that only a finite number of original 

ideas exist. These ideas 
are repeatedly recycled to 
create the next big hit.

With so much “tried 
and tired” material mak-
ing the rounds, it is not 
surprising any idea that 
exhibits even slight origi-
nality becomes the subject 
of widespread imitation. 

Yet, while imitation may be the highest 
form of flattery, it can lead to legal entan-
glement when someone believes their 
idea has been stolen and used without 
their permission.

Many of the most successful films and 
movie franchises of the past few decades 
have been challenged by lawsuits claim-
ing “idea theft.” For example, “Pirates of 
the Caribbean,” “The Matrix,” “The Last 
Samurai,” and “Amistad” have all faced 
claims that major Hollywood studios 
stole ideas from small-time screenwrit-
ers. In all of the above cases, the studios 
successfully fought back the legal chal-
lenges. And, while many may believe 
these were cases of Goliaths beating up 
on Davids, and the studios won because 
of the involvement of major Hollywood 
players on their side, such as Tom 
Cruise in “The Last Samurai” and Steven 
Spielberg with “Amistad,: the real reason 
why these challenges failed is not quite 
so simple.

The screenwriters’ challenges argued 
their work was subject to copyright pro-
tection; however, as they quickly learned, 
“idea theft” falls outside the protection of 
the United States’ copyright laws.

How Is CopyrIgHt proteCted 
In tHe UnIted states?

In the United States, copyright protec-
tion is afforded by the federal Copyright 
Act, codified in Title 17 of the U.S. Code. 
The general definition of a work protect-
ed by copyright law is “an original work 
of authorship, as fixed in a tangible me-
dium of expression.”

The test for copyright protection is 
two-fold:

1. The work must be an original 
work of authorship. If I write the Great 
American novel, I can feel secure U.S. 
copyright laws will prevent unscrupu-
lous fraudsters from claiming author-
ship and publishing the novel under 
their names. Under copyright law, I 
have the exclusive right of reproduc-
tion, distribution, public performance, 
public display, public transmission, and 
the right to create derivative works 
stemming from my novel. However, it 
all starts with an original work of au-
thorship. Without it, there is nothing for 
copyright laws to protect.

2. The work must be fixed in a 
tangible medium of expression. The 
Copyright Act pro-
vides a list of items 
that may be subject to 
copyright protection. 
These include literary, 
dramatic musical, and 
choreographic works, as well as motion 
pictures and other audiovisual works, 
sound recordings, and architectural 
works. In each case, however, the work 
must exist in something other than the 
author’s mind. Creating a great musical 
work without memorializing it in writ-
ten or oral recorded form provides the 
author with no copyright protection. It 
is the act of transposing the work from 
the author’s mind to a medium that can 
be seen, heard, or otherwise experi-
enced by others that renders the work 
copyrightable.

are Ideas proteCted 
by CopyrIgHt?

Notably absent from the sample list 
of copyrightable works provided by the 
Copyright Act are ideas. This is because 
ideas alone are generally not protected 
by copyright laws. Once again, copyright 
protection is afforded only after the au-
thor’s idea is crafted into an “original 
work of authorship” and memorialized 
in a “tangible medium of expression.”

That was the problem with the 
screenwriters’ challenges of the ma-
jor Hollywood studios’ films. They un-

successfully argued their ideas were 
subject to copyright protection, but it 
was only their express manifestation 
of those ideas that was protected. To 
the extent the studios were able to 
avoid directly copying the screenwrit-
ers’ works, their use of those ideas 
was fair game. The ideas alone were 
not “original works of authorship.” 
This concept may seem unfair, but 
such are the limitations of copyright 
protection.

Is Idea tHeft treated 
tHe same In all states?

Over the past couple of decades, new 
legal theories have evolved to bridge 
the gap between protectable and un-
protectable works. For example, the 

state of New York today 
recognizes “misappro-
priation of ideas” as an 
actionable remedy. If I 
have an idea that falls 
short of copyright pro-

tection, and that idea is stolen by some-
one to whom I presented it, I may sue 
that person for idea theft or “misap-
propriation of ideas” under New York 
common law.

The requirements for a cause of ac-
tion for “misappropriation of ideas” un-
der New York common law are:

1. There must be a legal relationship 
between the parties in the form of a fi-
duciary relationship, an express con-
tract, implied contract, or quasi contract. 
In the case of the screenwriters’ claims 
against the major studios, the screen-
writers’ presentation of those ideas to 
the studios may well be sufficient to es-
tablish such a legal relationship in the 
form of an implied or quasi contract.

2. The idea must be novel and con-
crete. It must do more than merely re-
cycle the “tried and tired” ideas that 
are often the foundation upon which 
Hollywood films are based.

The problem with this concept of 
“misappropriation of ideas” is it is not 
universally accepted. In Florida, for ex-
ample, idea theft is not a cause of action 
recognized by the courts. Thus, while 
having your idea stolen in New York may 

provide you with a viable cause of action 
against the thief, such is not the case in 
Florida, where your position would be 
no better than that of the screenwrit-
ers who lost their cases against the 
Hollywood studios.

Is tHere a way to proteCt 
an Idea from beIng stolen?

The answer lies in contracts and 
preparation. Before someone presents 
an original idea to a third party, protec-
tion can be afforded through a written 
agreement that requires confidentiality 
and non-competition. This takes the 
concept of protection away from the 
Copyright Act (where ideas are not pro-
tected) and common law (which may or 
may not provide protection, depending 
on the laws of which state govern), and 
transfers it to the sphere of contract 
law, where parties can bind themselves 
in ways that go beyond protections af-
forded by written and unwritten laws. 
By signing a written confidentiality and 
non-compete agreement, the recipient 
of the otherwise unprotected idea is 
agreeing not to use that idea without 
prior permission and subjects itself to 
an action for breach of contract if it 
does.

The nature and extent of the pro-
tection necessary for specific ideas will 
vary from case to case, often requiring 
an interpretation of the interplay be-
tween federal and state law relating to 
copyright and related issues. Therefore, 
it is extremely important that before 
you present your original idea to a third 
party, you contact a copyright attorney 
who will be able to analyze your rights 
and craft an agreement to protect those 
rights within your particular jurisdic-
tion. Without such an agreement, you 
risk becoming yet another victim of idea 
theft, with little or no recourse against 
the thieves.

Elio F. Martinez Jr. is a shareholder in 
the Miami office, focusing his practice on 
intellectual property litigation, specifically 
infringement of trademarks, patents, and 
copyrights, as well as protection of trade 
secrets. Martinez has been counseling clients 
on intellectual property matters for more 
than 30 years.

Copyright Protection and Theft of Ideas
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by Amanda Bronstad

Lawyers at Gibson, Dunn 
& Crutcher denied they were 
“foot-dragging” and “stonewall-
ing” discovery in privacy law-
suits against Facebook, arguing 
that a judge’s consideration of 
sanctions was based on a “false 
and misleading account” by the 
plaintiffs’ attorneys.

On Monday, Gibson Dunn 
partner Rosemarie Ring said 
her team was “mortified” by 
statements made at the last 
two status conferences by U.S. 
District Judge Vince Chhabria 
of the Northern District of 
California, who suggested ter-
minating or evidentiary sanc-
tions might be on the table 
because of “dilatory discovery 
conduct.”

“As lawyers and advocates, 
Gibson Dunn’s highest prior-
ity in our work is satisfying our 
obligations as officers of the 
court,” Ring wrote in an opposi-
tion to a sanctions motion that 
Chhabria encouraged plain-
tiffs’ attorneys to file at a Feb. 
10 status conference. None of 
the Gibson Dunn lawyers in the 
case has ever been sanctioned, 
she added. “In this case, as in 
every case, Gibson Dunn strives 
not just to meet its obligations, 
but to exceed them. And the 
firm has heard the court loud 
and clear that the court expects 
nothing less.”

Facebook, she wrote, has 
complied with its discovery re-
quests, even as plaintiffs’ attor-
neys have continued to make 
“unreasonable and incessant 
demands,” she wrote.

“Discovery in this case has 
not been easy, and has involved 
numerous disputes between 
the parties on important and 

often technically complex is-
sues that have taken time to 
work through,” she wrote. “The 
picture of recalcitrance painted 
by plaintiffs is simply not true.”

Co-lead counsel Derek 
Loeser, at Seattle’s Keller 
Rohrback, and Lesley Weaver, 
at Bleichmar Fonti & Auld in 
Oakland, filed their sanctions 
motion under seal March 12. 
Facebook’s Monday filing says 
the motion focused on mon-
etary sanctions, particularly 
against partner Orin Snyder, 
who tried to “create a false 
narrative about this case” that 
plaintiffs’ attorneys, not Gibson 
Dunn, were responsible for the 
discovery delays.

Included with the opposition 
is a declaration from Snyder, 
based in New York, denying 
any wrongdoing and noting 
his team had “redoubled our 
efforts,” adding partners and 
associates to the case, to meet 
their discovery obligations.

“We did not fight just for the 
sake of fighting,” he wrote. “And 
at no time—not once ever—did 
Facebook take a position in a 
discovery dispute for the pur-
pose of impeding or slowing 
discovery. I am mortified the 
court has formed an impres-
sion, even a preliminary im-
pression, that my law firm or I 
may have acted otherwise.”

Other partners on the case 
are the firm’s chief operat-
ing officer, Josh Lipshutz, in 
Washington, D.C.; Dallas 
partner Russ Falconer; San 
Francisco partners Brian Lutz 
and Kristin Linsley; Martie 
Kutscher Clark, an associate 
in Palo Alto, California; and 
Deborah Stein, a Los Angeles 
partner, who also filed a decla-
ration Monday.

At last month’s hearing, Ring, 
who had just joined Facebook’s 
defense team, insisted that 
Chhabria wait until he received 
their opposition before he im-
posed sanctions.

“We will be filing our opposi-
tion to the motion for sanctions 
shortly,” she said. “I truly believe 
that once you see that and the 
full record, I do not think it’s the 
way it’s portrayed.”

Chhabria said that, based 
on what he learned so far, that 
filing could be a “little bit of an 
uphill battle.”

A hearing on the sanctions is 
scheduled for May 19.

The cases, coordinated into 
multidistrict litigation in 2018 
and focused on the Cambridge 
Analytica scandal, have dragged 
on with numerous discovery dis-

putes, much of which has been 
overseen by JAMS special mas-
ter Daniel Garrie and U.S. District 
Judge Jaqueline Scott Corley, 
who was a magistrate judge un-
til March 30. Last year, Garrie 
ordered Facebook CEO Mark 
Zuckerberg and Sheryl Sandberg, 
its chief operating officer, to turn 
over their custodial files. In a Jan. 
31 order, Garrie, addressing the 
plaintiffs’ bid for discovery con-
nected to a 2008 internal report, 
called out Facebook’s “delay and 
lack of responsiveness” in meet-
ing discovery obligations.

But, in their sanctions oppo-
sition, Gibson Dunn’s lawyers 
insisted that neither Garrie nor 
Corley had accused Facebook 
of misconduct.

They also disputed what 
they called a “false” depiction of 

Gibson Dunn’s failure to provide 
documents related to investigat-
ing apps and app developers, as 
well as the named plaintiffs in 
the litigation. Gibson Dunn also 
denied postponing the deposi-
tions of named plaintiffs, noting 
that plaintiffs’ attorneys had 
not yet provided discovery at 
the time and that the last two 
are now scheduled for April 15 
and April 28. Its lawyers also 
defended Facebook’s decision 
to seek depositions of former 
named plaintiffs. In 2020, at 
Corley’s request, plaintiffs’ at-
torneys dropped 14 of the 23 
named representatives in their 
case.

“Given that backdrop, it was 
well within Facebook’s strate-
gic prerogative to decide it was 
worthwhile to depose those 
individuals and probe what-
ever flaws may have prompted 
plaintiffs to drop them,” Ring 
wrote.

They also called allegations 
against Snyder a “dangerous 
attempt to make advocacy a 
basis for imposing sanctions.” 
Among the specific accusations 
are Snyder’s statement in early 
2020 that Facebook was “eager 
to produce documents” and that 
plaintiffs’ attorneys were de-
laying discovery because they 
wanted to expand their case.

But, should Chhabria grant 
sanctions, Ring insisted that 
Gibson Dunn take the fall—not 
Facebook or Snyder.

“Gibson Dunn is the true 
target of plaintiffs’ motion,” she 
wrote. “Gibson Dunn takes full 
responsibility for the conduct of 
discovery in this case.”

Amanda Bronstad is the ALM 
staff reporter covering class actions 
and mass torts nationwide. Contact 
her at abronstad@alm.com.

by Charles Toutant

Professional football has seen its 
share of litigation over brain injuries 
among players, but a growing number of 
head-injury suits are surfacing in other 
sports.

For instance, the U.S. Olympic and 
Paralympic Committee is a defendant in 
a suit claiming that a New Jersey man, 
Pavle Jovanovic, committed suicide in 
2020 as a consequence of a brain injury 
he developed while training to be an 
Olympic bobsledder.

The case was removed to Trenton, 
New Jersey, federal court on Monday.

The suit asserts that Jovanovic devel-
oped chronic traumatic encephalopathy, 
or CTE, from the frequent bumps and jos-
tling to the head that bobsledders experi-
ence. It claims he exhibited erratic behav-
ior, alcoholism and Parkinson’s-like hand 
tremors before hanging himself.

Much attention greeted the $1 billion 
settlement the National Football League 
reached in 2019 concerning brain injury 
claims.

But some lawyers said the public is 
less aware of the incidence of brain in-

jury in other sports, and the idea of seek-
ing recovery.

Brain-injured athletes have brought 
other claims against entities they claim 
should have protected them from such 
injuries.

The USA Bobsled and Skeleton 
Federation, for instance, faces a poten-
tial class action in Los Angeles Superior 
Court seeking medical monitoring on 
behalf of California residents who com-
peted or trained with that organization 
from 1983 to September 2021. The suit 
claims USA Bobsled knew about the risk 
of neurodegenerative and behavioral 
disorders, but failed to warn its athletes.

And in federal court in Cleveland, 
the U.S. Olympic Committee and USA 
Taekwondo face a negligence suit from 
Philip Ripepi, who was in training for 
the Olympic Taekwondo team when he 
suffered a brain injury inflicted by an-
other athlete. His suit claims he was not 
warned that he would be training with 
others who are much larger than he, 
and that he was denied timely medical 
treatment after the injury.

Other plaintiffs have recovered in 
cases where an athlete’s suicide was 

linked to CTE. In 2018, the family of 
former linebacker Junior Seau reached 
a confidential settlement with the NFL 
after claiming he took his life as a conse-
quence of CTE.

The link between CTE and suicide 
is “completely scientifically accepted. 
CTE from injuries to the head often-
times leads to severe depression,” said 
Tor Hoerman, an Edwardsville, Illinois, 
lawyer representing Jovanovic’s fam-
ily. After Jovanovic’s death, his family 
had a sample of his brain tissue tested, 
which confirmed that he had CTE, said 
Hoerman. CTE can be diagnosed by 
symptoms and history, and is confirmed 
by testing brain tissue, he said.

Jovanovic is not the first Olympic bob-
sledder to kill himself.

Since 2013, five North American 
Olympic bobsledders attempted suicide, 
the complaint states. Four, including 
Jovanovic, have succeeded.

“In bobsledding, there are crash-
es—every bobsledder has suffered a 
crash. It’s not the big hit, it’s the re-
petitive brain injury. You’re actually 
knocking your head on the side of the 
bobsled,” Hoerman said. “It’s in many 

sports, it’s not just in football. It’s not 
just in bobsledding. You’ll see it in soc-
cer, with all the headballs. It’s not like 
it’s severe trauma, but it’s continuous,” 
he said.

Hoerman’s co-counsel are Robert 
Dassow of Hovde Dassow & Deets and 
Andrew D’Arcy and Patrick D’Arcy of 
D’Arcy Johnson Day in Egg Harbor 
Township, New Jersey.

The U.S. Olympic and Paralympic 
Committee is represented by Covington 
& Burling. Its lawyers did not respond to 
a request for comment.

CTE has been found in athletes whose 
primary exposure was through sports 
such as boxing, hockey, rugby, soccer, 
wrestling, as well as bobsledding, the 
suit states. At least since the 1980s, bob-
sledders and their coaches have normal-
ized symptoms of brain injury and CTE 
by using a phrase to refer to instances 
when an athlete could not communicate 
with others or even function after a run, 
the suit claims.

Charles Toutant is a litigation writer for 
the New Jersey Law Journal, an ALM affiliate 
of the Daily Business Review. Contact him at 
ctoutant@alm.com.

“As lawyers and advocates, Gibson Dunn’s highest priority in our work is 
satisfying our obligations as officers of the court,” Gibson, Dunn & Crutcher 
partner Rosemarie Ring said.

Gibson Dunn ‘Mortified’ at Possible Sanctions Over Discovery

After Huge NFL Settlement, Brain-Injury Litigation Spreads
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by Erik Sherman

Office leasing activity is on 
a rebound, up 9.2% year over 
year in the last quarter of 2021, 
according to data from JLL. 
A good amount of the growth 
is in large office spaces, but 
small businesses are impor-
tant for flex office spaces, filling 
in square footage not taken by 
large companies, and because 
such companies are “at the 
forefront of economic growth,” 
according to the US Small 
Business Administration. 

A new study and analysis by 
B-to-B ratings company Clutch 
sees 2022 as a return to nor-
malcy. However, details of the 
data collection and samples sug-
gest that while the information 
is potentially useful, it should be 
taken with some salt, as is so of-
ten true of such surveys.

The state of small business 
interests in real estate is mixed. 
For example, 40% of those cur-
rently without office space plan 

to obtain some in the “near fu-
ture,” and yet 59% don’t plan to 
acquire any.

The smaller the business, the 
less likely it is to lease space. 
According to Clutch’s survey 
data, 36% of companies with 
ten or fewer employees work 
fully remotely without office 
space. Break that number of 
employees and the figure drops 
to between 8% and 11%. The 
rates have so far stayed steady 
in 2022 with the continued 
popularity of remote work. As 
might be expected from these 
numbers, the smallest compa-
nies see pronounced benefits of 
remote work.

Small businesses in general 
that have office space leases 
want to return to normal opera-
tions. “In 2022, companies plan 
on holding onto their leases, 
expecting at least a partial re-
turn to the office in a full-time 
or hybrid capacity,” the analysis 
says. “Currently, 70% of small 
businesses with offices plan 

on keeping their current space 
for an in-person workforce in 
2022.” Also, 23% of small busi-
nesses are planning an upgrade 
of their offices for more space 
and amenities. But the compa-

nies also want greater flexibility, 
as many seem to favor a hybrid 
approach.

Now for the data issues. The 
report is based on two surveys. 
The first was of “500 small 

business owners and managers 
in the US at the close of 2020 
about their 2021 plans,” while 
the second was of “1,003 small 
business owners and manag-
ers at companies in the US 
with fewer than 500 employ-
ees in December 2021 about 
their 2022 real estate plans.” 
The method for recruiting the 
respondents isn’t mentioned, 
making it impossible to know if 
they were statistically represen-
tative of small businesses.

Percentage splits among 
different company sizes, geo-
graphic regions, and ages of re-
spondents varied significantly, 
so year-over-year comparisons 
are of at least somewhat dis-
similar groups. That said, get-
ting accurate and statistically 
significant data in business 
is difficult, so while keeping 
somewhat skeptical of results, 
also don’t let the perfect be the 
enemy of the potentially useful.

Erik Sherman reports for 
GlobeSt.com.

by Lynn Pollack

US renters are increasingly turning 
toward so-called feeder cities, with two 
cities in the Dallas-Fort Worth metro 
area leading the charge. 

Irving and Lewisville were the top 
cities luring renters last year as a per-
centage of population, according to a re-
cent analysis by Storage Café’s Francie 
Chantree.

“Texas, and the Dallas–Fort Worth 
Metroplex in particular, strongly attract-
ed incoming renters, just as they have 
been drawing in developers of storage 
and pretty much every other type of real 
estate,” Chantree writes. “Communities 
a few miles out from the centers of met-
ropolitan areas — and acting as ‘feeder’ 
cities, as their residents often commute 
— experienced some of the highest in-
fluxes of renters in relation to their pop-
ulation numbers.”

Top market Irving “checks many box-
es,” with an inbound versus outbound 
ratio of 3.2. That means that for every 
renter who left Irving in 2021, 3.2 peo-
ple arrived.

Storage Café’s most recent research 
into US migration patterns reveals that 
renter interest also strengthened in gen-
eral last year, with a 10% uptick in renter 
applications last year over 2020 figures. 
Nearly 11% of all renters interested in 
moving out of state chose Texas, according 
to the analysis,  and Dallas itself also land-

ed within the top 20. The two DFW sub-
urbs were followed by Orlando; Arlington, 
Va.; Palm Bay, Fla.; Boulder, Colo.; Atlanta; 
Jersey City; Tempe, Ariz.; and Washington, 
D.C., which rounded out the top 10.

Demographics are also at play, with 
millennials emerging as the generation 
most “on the move” across the country.

“Millennials are the renter age group 
most frequently wishing to move across 
the nation — 2.6 and 4.6 times more 
than Gen Xers and boomers, respective-
ly — often reaping advantages by leav-
ing large cities for smaller ones nearby 
or for ‘Cinderella’ states such as the 
Dakotas,” Chantree says.

As the costs of homeownership con-
tinue to skyrocket, an ever-increasing 
number of would-be buyers are looking 
to rent.  But they’re frequently search-
ing for amenities like more space (think 
SFR) and private yards – and they’re 
also different in a few key demograph-
ic ways. Research from The Amherst 
Group shows that single-family renters in 
homes constructed after 1980 tend to be 
larger families with more children. They 
are also typically younger and more likely 
to be single parents than owners, sug-
gesting “it may take more time for these 
households to accumulate the requisite 
down payment and afford the monthly 
mortgage servicing payments,” the report 
notes, adding that 85% of SFR residents 
would not qualify for a mortgage.

Lynn Pollack reports for GlobeSt.com.

by Jack Rogers

Unibail-Rodamco-Westfield, 
Europe’s largest mall operator, 
is planning to exit the US mar-
ket and sell its portfolio of US 
mall properties by the end of 
2023, according to a report in 
The Wall Street Journal.

The move comes four years 
after Paris-based Unibail-
Rodamco SE acquired Westfield 
Corp.’s mall properties for $15.7 
billion. The portfolio includes 
some of the largest and highest-
profile mall properties in the US, 
including the mall at the World 
Trade Center in New York.

Unibail valued its US port-
folio at $13.2 billion at the end 
of last year. Without disclosing 
the sale price they’re aiming for, 
company executives told WSJ 
they believe Unibail can hit its 
“deleveraging target” even if the 
portfolio sells at a 30% discount 
off 2021 valuations.

In a presentation to inves-
tors, CEO Jean-Marie Tritant 
expressed confidence that the 
company will be able to sell the 
US mall portfolio within its ag-
gressive two-year timetable due 
to the quality of the assets and 
the strength of the recovery, 
which Tritant said is driving oc-

cupancy and long-term rental 
lease growth.

Tritant said sales in the com-
pany’s US malls have recovered 
quicker than their European 
counterparts due to longer-last-
ing Covid restrictions in Europe. 
Indeed, a recent analysis from 
the National Association of 
Realtors research economist 
Brandon Hardin shows US retail 
vacancies declining, which is put-
ting upward pressure on rents.

Retail vacancies in the first 
quarter of 2022 have dropped 
to 4.5%, even lower than the 
closing rate of 4.7% at the end 
of 2021.

However, analysts suggested 
that Unibail is overestimating 
the value of the assets and will 
have a hard time unloading 
them after telegraphing its in-
tention to divest its US holdings.

“If the bidder knows you’re 
on the run and you have to 
make a sale, they’re not going 
to offer you a good price,” Rob 
Virdee, senior analyst at Green 
Street, told the WSJ.

The decision to sell Unibail’s 
US malls is the result of a lead-
ership struggle that resulted in 
Tritant becoming CEO in January 
2021. Tritant and his allies had 
pledged to reduce the company’s 

debt by selling the US assets, shift-
ing the focus of Unibail’s invest-
ment strategy back to Europe.

In addition to the Westfield 
World Trade Center in New 
York, the properties acquired by 
Unibail-Rodamco in December 
2017 included Century City in 
Los Angeles and the Garden 
State Plaza in Paramus, NJ, 
which started as a small out-
door mall anchored by Macys 
and Gimbels stores in 1959.

Unibail’s US portfolio now 
includes two dozen malls, most 
of which are Class A properties.

Jack Rogers reports for 
GlobeSt.com.
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by Melissa Siegel

The University of Miami prevailed in a 
lawsuit filed by a professor who claimed 
that she was subjected to discriminatory 
pay practices.

Allegations In 2007, charging party 
Louise Davidson-Schmich, a university’s 
assistant professor, was promoted by 
her employer, the University of Miami. 
Davidson-Schmich, whose employment 
had begun in 2007, was given a full-time 
position, associate professor, in the uni-
versity’s political-science department. 
Her salary was increased to $72,500. 
Within months of Davidson-Schmich’s 
promotion, the political-science depart-
ment also hired a male professor. He 
received the title of assistant professor, 
and his salary was $81,000. Davidson-
Schmich claimed that her salary should 
have equaled her male counterpart’s  
salary.

The U.S. Equal Employment 
Opportunity Commission, acting on 
Davidson-Schmich’s behalf, sued the 
university. The lawsuit alleged that 
Davidson-Schmich was subjected to 
discriminatory and disparate treatment 
that violated the Equal Pay Act and Title 
VII of the Civil Rights Act of 1964.

Plaintiff’s counsel contended that 
Davidson-Schmich’s experience, qual-
ifications and accomplishments ex-
ceeded those of her male counterpart. 
Plaintiff’s counsel noted that Davidson-
Schmich had written a book, that the 
other professor’s first book was pub-
lished after he had been hired, that 

Davidson-Schmich had the greater 
amount of published articles, and that 
Davidson-Schmich was the longer ten-
ured worker. Plaintiff’s counsel further 
contended that Davidson-Schmich 
and her male counterpart performed 
the same job.

Plaintiff’s counsel also noted that 
Davidson-Schmich and her male coun-
terpart were promoted in 2016. Each 
was promoted to the rank of full profes-
sor. The male professor’s salary remained 
greater than Davidson-Schmich’s salary. 
Although Davidson-Schmich’s raises 
were greater than the other professor’s 
raises, her salary never matched his.

The defense acknowledged that 
Davidson-Schmich was the more ex-
perienced of the two professors, but it 
contended that salaries are not solely 
determined by experience. The defense 
noted that the political-science depart-
ment’s lowest-earning professor had 
been hired before Davidson-Schmich 
was hired.

The defense further contended that 
the professors’ salaries are determined 
by merit, and it argued that the male 
professor was the more meritorious 
professor. The defense noted that he 
had spoken to Congress, that he has ap-
peared on major social-media platforms, 
that he has been cited by scholars, that 
he has had articles published by top-tier 
journals, and that his book, which was 
completed after he had been hired, was 
published by one of the country’s five 
leading academic presses. The defense 
argued that male professor’s fame and 

scholarly achievement exceeded that of 
Davidson-Schmich.

The defense also contended that the 
male professor’s salary was influenced 
by demand and the climate of the mar-
ket. The university had previously at-
tempted to hire the male professor, but 
he had indicated that the salary was not 
acceptable. The defense contended that 
he was a rising and professionally at-
tractive instructor who had many pro-
spective suitors.

The defense further contended 
that the male professor’s subspecialty, 
American politics, was more attractive 
than Davidson-Schmich’s subspecialty, 
Western European comparative and 
feminist politics.

The defense also contended that 
the university’s female professors earn 
slightly more than the male professors 
earn, that the political-science depart-
ment’s best-paid professor is a woman, 
and that the department’s worst-paid 
professor is a man.

Davidson-Schmich claimed that she 
was subjected to discriminatory com-
pensatory practices. She contended that 
her salary should have equaled the male 
professor’s salary. She contended that 
the salaries’ difference was a matter of 
discrimination.

Davidson-Schmich also claimed that 
she suffered residual emotional distress 
that included embarrassment and in-
somnia. She sought recovery of $97,000 
and $170,000 for lost earnings, unspeci-
fied damages for emotional suffering, 
and punitive damages.

The defense contended that Davidson-
Schmich’s estimated lost earnings were 
excessive. The defense also contended 
that Davidson-Schmich could not estab-
lish that she suffered emotional distress 
that was related to her compensation.

The jury rendered a defense ver-
dict. It found that Davidson-Schmich 
and the male professor performed jobs 
that required substantially equal effort, 
responsibility and skill, and it further 
found that their work was performed in 
similar conditions, but it concluded that 
Davidson-Schmich did not receive less-
er compensation for equal work. It also 
found that sex was not a motivating fac-
tor for the determination of Davidson-
Schmich’s salary.

Melissa Siegel reports for VerdictSearch, 
an ALM affiliate of the Daily Business Review. 
Contact her at msiegel@alm.com. 

by Melissa Siegel

A jury awarded more than $10 mil-
lion to a woman who developed a bed-
sore while convalescing at an Orlando 
nursing home.

On Oct. 24, 2017, plaintiff Carol Reed, 
67, a retiree, developed a tear of the skin 
of her buttocks.

Reed was a patient of an Orlando-
based rehabilitative facility, Life Care 
Center of Orlando. She had suffered a 
fracture of a leg, and her rehabilitation 
was being managed at the facility. She 
was largely confined to a bed, so a doc-
tor implemented measures that were in-
tended to prevent formation of bedsores. 
The facility’s staff was directed to perform 
bi-hourly repositioning of Reed’s body. 
That directive was discontinued on Oct. 
23, 2017, when the nurses were told that 
repositioning could be performed when 
needed. During the following day, a nurse 
discovered the wound of Reed’s buttocks. 
The wound progressed to a stage-4 bed-
sore, and it required surgeries.

Reed sued the facility’s operator, Life 
Care Centers of America Inc. The lawsuit 
alleged that the facility’s staff was negli-
gent in its treatment of Reed.

Reed’s expert geriatrician opined 
that Reed’s bedsore was a result of ne-
glect. Reed’s expert nurse contended 
that Reed’s body required consistent 
repositioning. The nurse opined that the 
bi-hourly repositioning should not have 
been discontinued. Reed’s counsel con-
tended that “as-needed” repositioning 
did not adequately direct the facility’s 
nurses.

Reed’s expert nurse also opined that 
Reed’s wound was not properly docu-
mented by the facility’s staff. Reed’s 
counsel claimed that the wound’s docu-
mentation began and ended on Oct. 24. 
Reed’s counsel also claimed that Reed’s 
bedsore was not reported to the facility’s 
wound-care nurse or director of nurs-
ing. Reed claimed that the bedsore’s 
treatment involved nothing more than 
rudimentary bandaging. Reed’s counsel 
argued that a doctor should have been 
consulted.

Reed’s counsel also suggested that the 
nurses’ inaction and neglect was a re-
sult of inadequate staffing. During the 11 
months that preceded Reed’s arrival, the 
facility had received a total of two cita-
tions that addressed inadequate staffing. 
Reed’s counsel claimed that the facility 
ignored the citations. Reed’s counsel also 
claimed that Reed’s bedsore formed and 
progressed during a period in which the 
facility was implementing a measure that 
was intended to reduce wound-care cost.

The defense acknowledged that Reed’s 
bedsore could have been prevented, but 
it argued that the bedsore’s formation 
and progression were a result of Reed 
having failed to reposition herself. The 
defense claimed that Reed was repeat-
edly reminded that she had to reposition 
herself, but that she failed to do so. The 
defense further claimed that Reed was 
also repeatedly reminded that she had 
to avoid a particular recumbent posture 
that pressured her buttocks, but that she 
failed to do so. The defense also claimed 
that the bedsore’s formation and progres-
sion were accelerated by moisture that 

was created by waterproof underwear 
that Reed wore. The defense claimed that 
Reed had been told that she had to wear 
a different type of underwear, but that she 
ignored the instructions.

Reed developed a stage-4 bedsore 
that occupied the left side of her but-
tocks. On Nov. 15, 2017, she was trans-
ported to Florida Hospital Winter Park, 
in the city of Winter Park. Her wound’s 
length and width had reached 9 inches, 
and the underlying bone was exposed. 
After three days had passed, Reed un-
derwent debridement of damaged tis-
sue. She subsequently developed an 
infection, which required intravenous 
administration of an antibiotic.

Reed’s wound required two years of 
treatment. During that time, she devel-
oped two additional infections. She re-
quired several hospitalizations, which 
lasted a total of more than 130 days; 
she underwent more than 60 days of 
inpatient rehabilitative treatment; she 
required 145 days of use of a wound-
healing vacuum; she underwent 175 
sessions of in-home wound-care treat-
ment; and she required two further pro-
cedures that involved debridement of 
tissue. In February 2019, she underwent 
surgical reconstruction of the damaged 
area of her buttocks.

Reed, who suffers spina bifida, re-
quires use of braces that stabilized 
her legs. A doctor has warned that the 
braces could reopen Reed’s wound. 
Reed has resultantly discarded the 
braces, and she consequently requires 
full-time use of a wheelchair. She 
claimed that she has repeatedly fallen 

while transferring between her wheel-
chair and her bed. She also claimed 
that her physical limitations prevent 
her independent use of restrooms. She 
defecates in her bed, onto a specialized 
liner.

Reed claimed that she requires 
physical therapy, and she also claimed 
that she requires a personal attendant. 
She sought recovery of future medical 
expenses, and she sought recovery of 
damages for past and future pain and 
suffering.

The defense contended that Reed’s 
infections may have been a result of 
Reed’s refusal to undergo a colostomy 
that a doctor had recommended. The 
defense suggested that Reed’s wound 
may have resultantly been infected by 
fecal leakage. The defense further noted 
that Reed initially resisted use of the 
wound-healing vacuum. The defense ar-
gued that Reed’s noncompliance exacer-
bated her residual effects.

The defense’s expert neurosurgeon 
opined that Reed can wear modified 
braces. The expert also noted that Reed 
has not pursued physical therapy.

The jury found that each party was 
liable for Reed’s bedsore. Life Care 
Centers of America was allocated 87% 
of the liability, and Reed was allocated 
13% of the liability.

The jury determined that Reed’s 
damages totaled $12,353,604, but the 
comparative-negligence reduction pro-
duced a net recovery of $10,747,635.48.

Melissa Siegel reports for VerdictSearch, 
an ALM affiliate of the Daily Business Review. 
Contact her at msiegel@alm.com. 

Raychel lean

The University of Miami contended that the 
male professor’s subspecialty, American 
politics, was more attractive than the female 
professor’s subspecialty, Western European 
comparative and feminist politics.

UM Prevails in Professor’s Suit Alleging Discriminatory Pay

Jury Awards $10 Million to Patient Who Developed Bedsores
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BANKING/ FINANCE

by Christopher Condon
and Eric Martin

Treasury Secretary Janet Yellen deliv-
ered a pointed warning to China on its 
alignment with Russia, suggesting po-
tential economic consequences from the 
international community depending on 
how it approaches President Vladimir 
Putin’s invasion of Ukraine.

“China has recently affirmed a spe-
cial relationship with Russia,” Yellen 
said in a prepared remarks Wednesday 
to the Atlantic Council, an institution 
established in the 1960s to foster sup-
port for collective international security. 
“I fervently hope that China will make 
something positive of this relationship 
and help to end this war.”

In some of her sharpest comments on 
China since taking office, the Treasury 
chief warned that “going forward, it 
will be increasingly difficult to separate 
economic issues from broader consid-
erations of national interest, including 
national security.”

“The world’s attitude towards China 
and its willingness to embrace further 
economic integration may well be af-
fected by China’s reaction to our call for 
resolute action on Russia,” she said.

President Xi Jinping’s government 
has refrained from joining the U.S.-led 
sanctions on Russia, while calling for 
respect for the principles of sovereignty 
and territorial integrity. China has also 
declared that Russia’s moves on Ukraine 
are “not comparable at all” to Beijing’s 
determination to reunify Taiwan with 
mainland China.

“China cannot expect the global com-
munity to respect its appeals to the 
principles of sovereignty and territorial 
integrity in the future if does not respect 

these principles now when it counts,” 
Yellen said.

She also reiterated that for nations 
“sitting on the fence” over the interna-
tional effort to punish Russia, any moves 
to undermine sanctions would draw the 
ire of the U.S. and its allies.

The speech comes a week before 
finance chiefs from across the globe 
gather — virtually and in person — 
in Washington for the spring meet-
ings organized by the World Bank and 
International Monetary Fund.

In the face of moves by Xi to lay 
out China’s authoritarian system as 
a model for emerging and developing 
nations across the globe, Yellen said 
“the future of the international order” 
was at stake.

Yellen also rebutted any criticism that 
the efforts led by Washington to isolate 
Russia from the dollar-based global fi-
nancial system were “motivated by any 
one country’s foreign-policy objectives.”

The U.S.-led neutralizing of about half 
of Russia’s foreign-exchange reserves, 
and cutting off a swathe of Russian in-
stitutions from accessing dollar-based 
financial infrastructure, has raised 
questions among some analysts about 
whether it’s abusing the greenback’s 
dominance.

Yellen in her speech suggested, how-
ever, that the U.S. and its allies were 
acting to safeguard international rules, 
rather than violate them. Russia, in-
stead, is the one that’s broken with a 
global norms, the secretary indicated.

“We are acting in support of our prin-
ciples — our opposition to aggression, 
to widespread violence against civilians 
and in alignment with our commitment 
to a rules-based global order that pro-
tects peace and prosperity,” she said.

Washington and its allies were suc-
cessful in exacting deep damage even 
after Russia’s central bank largely re-
moved U.S. dollars from its $640 billion-
plus reserves, power that could poten-
tially encourage some emerging markets 
to turn instead to other currencies for 
international trade and finance.

Saudi Arabia reportedly was last 
month considering accepting yuan pay-
ments for oil sold to China, for example.

Yellen also used the speech to call 
on governments to extend the coopera-
tion shown in punishing Russia to other 
urgent global projects, from fighting cli-
mate change to upping the effort on vac-
cine distribution.

She urged the IMF and multilateral 
development banks to be modernized 
“so that they are fit for the 21st century.”

Nations also need to consider the 
governance of the IMF “to ensure that it 
reflects both the current global economy 
and also members’ commitments to the 
IMF’s underlying principles and objec-
tives,” Yellen said.

The Treasury chief called for larger 
support for developing countries from 
development banks, bilateral official do-
nors and creditors and the private sec-
tor, including for needed infrastructure 
and climate objectives.

“The response to date is not to the 
scale needed,” she said. “Experts put the 
funding needs in the trillions, and we 
have so far been working in billions.”

Christopher Condon and Eric Martin re-
port for Bloomberg News.

by Olivia Rockeman

Prices paid to U.S. producers jumped 
in March from a year ago by the most 
in records back to 2010, topping all esti-
mates and underscoring persistent early 
stage inflationary pressures that risk 
feeding through to consumers.

The producer price index for final 
demand increased 11.2% from March 
of last year and 1.4% from the prior 
month, Labor Department data showed 
Wednesday. The monthly gain was 
broad across categories and also the 
largest on record.

Excluding the volatile food and en-
ergy components, the so-called core 
PPI increased 1% from a month earlier 
and was up 9.2% from a year ago. That 
stands in contrast to the latest consumer 
price report, which showed a softening 
in the pace of core inflation.

The PPI and CPI reports reinforce 
pressure on the Federal Reserve to raise 
interest rates more aggressively. Central 
bankers have opened the door to a half-
percentage point increase in interest 
rates in May.

“Despite the sigh of relief from yester-
day’s core CPI reading, this is concern-
ing,” Jennifer Lee, senior economist at 
BMO Capital Markets, said in a note. “50 
bps is starting to feel commonplace.”

The headline PPI and core figures 
well exceeded estimates. The median 
forecasts in a Bloomberg survey of econ-
omists called for a 10.6% year-over-year 

increase and a 1.1% monthly advance. 
February figures were also revised 
higher.

The data show an intensification of 
pipeline pressures during the first full 
month of Russia’s war in Ukraine that 
pushed up energy, food and metals pric-
es. In addition, transportation bottle-
necks and labor shortages are compli-
cating matters for manufacturers and 

other producers trying to balance supply 
with steady demand.

The PPI data showed prices for trans-
portation and warehousing services 
spiked a record 5.5% in March. The in-
crease was driven by higher truck trans-
portation of freight costs and airfares.

The risk is that the increase in input 
costs for producers will be passed on, 
at least partially, to consumers as firms 

try to protect margins. A separate report 
Tuesday showed consumer prices rose 
in March by the most since late 1981, 
driven by higher food, shelter and gaso-
line prices.

The war in Ukraine, which started in 
late February, led to a spike in energy 
prices on fears that cutting off Russian 
oil and gas would limit supply. Crude oil 
prices have since retreated on concerns 
pandemic-related lockdowns in China 
will limit demand.

Prices of goods climbed 2.3% in 
March for a second month. More than 
half of the increase was due to a 5.7% 
jump in energy prices. The cost of ser-
vices, meanwhile, advanced 0.9% after 
a 0.3% rise in February. More than 40% 
of the gain in services costs reflected 
higher margins in trade that includes 
wholesalers and retailers.

Producer prices excluding food, en-
ergy, and trade services, which strips 
out the most volatile components of the 
index, rose 0.9% from February, the big-
gest gain since the start of 2021. The 
measure rose 7% from a year ago.

Costs of processed goods for interme-
diate demand, which reflect prices ear-
lier in the production pipeline, increased 
2.1% from a month earlier. More than 
60% of the broad advance was due to 
energy, particularly jet fuel. Compared 
with a year earlier, the measure was up 
21.7%.

Olivia Rockeman reports for Bloomberg 
News.
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“The world’s attitude towards China and its willingness to embrace further economic integration 
may well be affected by China’s reaction to our call for resolute action on Russia,” U.S. Treasury 
Secretary Janet Yellen said.

Diego M. raDzinSchi

Transportation bottlenecks and labor shortages are complicating matters for manufacturers 
and other producers trying to balance supply with steady demand.

Yellen Warns China on Russia Tie, Hints at Economic Consequences

US Producer Prices Jump Record 11.2% From a Year Ago
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by Hannah Levitt

JPMorgan Chase & Co.’s first-quarter 
results were marred by a $524 million 
loss tied to market fallout from Russia’s 
invasion of Ukraine.

The loss was driven by “funding 
spread widening” and valuation adjust-
ments for commodities as well as de-
rivatives linked to Russia, the company 
said Wednesday in a statement. About 
$120 million of the loss was tied to “ex-
treme price movements” in nickel, Chief 
Financial Officer Jeremy Barnum said 
on a conference call.

JPMorgan is one of the biggest play-
ers in global commodities, which have 
been rocked in recent weeks by the war. 
In one example, the bank was involved 
in the nickel short squeeze that hit the 
London Metals Exchange in March as 
the biggest counterparty of Tsingshan 
Holding Group Co., the world’s largest 
nickel producer that’s at the center of 
the squeeze.

The bank also reported a $902 million 
net reserve build, “driven by increasing 
the probability of downside risks due to 
high inflation and the war in Ukraine, as 
well as accounting for Russia-associated 
exposure,” it said. The increase marks 
the first time since 2020 that JPMorgan 
has built up its pile of money set aside 
for potential credit losses.

Still, fixed-income and equity-trading 
revenue both beat analysts’ estimates, 
bringing net income to $8.28 billion, also 
surpassing estimates.

The results offer the first look at how 
U.S. banks handled turmoil spurred by 
the war, as well as the global shift to high-

er interest rates. Volatility soared in the 
quarter, with commodity markets an area 
of particular upheaval. Chief Executive 
Officer Jamie Dimon wrote in his an-
nual letter earlier this month that while 
JPMorgan’s direct exposure to Russia is 
limited, the New York-based firm could 
still lose about $1 billion over time.

About $300 million of the reserve 
build was for Russia-associated individu-
al names, and the rest “reflects increasing 
the probability from a very low probabil-
ity to a slightly higher probability of a, you 
might call it, Volcker-style, Fed-induced 
recession in response to the current infla-
tionary environment,” Barnum said.

Shares of JPMorgan had fallen 17% 
this year through Tuesday.

JPMorgan’s fixed-income traders 
pulled in $5.7 billion in the first three 
months of the year, crushing analysts’ 
estimates by $1 billion. Equity traders 
also beat expectations, with $3.1 billion 
of revenue in the quarter.

Troy Rohrbaugh, the bank’s global 
head of markets, told investors last month 
that while the firm’s trading revenue was 
down 10% from a year earlier as of early 
March, “things have changed a lot.”

Investment-banking revenue fell to 
$2.1 billion, lower than the $2.3 billion 
analysts were expecting. Revenue from 

debt and equity issuance both dropped, 
while advisory fees gained from a year 
earlier.

Noninterest expenses rose 2% to 
$19.2 billion, less than analysts were ex-
pecting but still the highest quarterly fig-
ure since 2013, as Dimon continues his 
spending spree to fend off competition. 
The bank has faced investor backlash in 
recent months after executives said in 
January that they expected expenses to 
surge 8.6% this year.

Total loans at the end of the first quar-
ter rose 6% from a year earlier, with 
commercial loans up 10% and credit-
card loans 15% higher. Consumer loans 
excluding credit cards were down 4%. 
Loan growth has been a key focus for in-
vestors looking for signs of a rebound af-
ter a lending slowdown tied to pandem-
ic-era stimulus. The firm raised its net 
interest income outlook for the year to 
$53 billion or more, up from the roughly 
$50 billion it predicted in January.

“We remain optimistic on the econo-
my, at least for the short term — con-
sumer and business balance sheets as 
well as consumer spending remain at 
healthy levels — but see significant geo-
political and economic challenges ahead 
due to high inflation, supply-chain issues 
and the war in Ukraine,” Dimon said in 
the statement.

JPMorgan is first among the top six 
banks scheduled to report. It’s followed 
Thursday by Citigroup Inc., Goldman 
Sachs Group Inc., Morgan Stanley and 
Wells Fargo & Co. Bank of America Corp. 
comes Monday.

Hannah Levitt reports for Bloomberg 
News.

by Subrat Patnaik
and Ryan Vlastelica

With shares skyrocketing 
since its trading debut, Airbnb 
Inc.’s initial public offering was 
well-timed. That rally shows 
little sign of abating.

It has soared 140% since it 
went public in December 2020. 
The timing was auspicious: 
COVID-19 vaccines were just 
arriving, sparking a revival in 
travel and also demand for 
lodging where travelers could 
isolate more easily than in a ho-
tel. Employees also embraced a 
work-anywhere environment, 
encouraging the use of tempo-
rary homes.

And investors have more 
reasons to stay bullish. Airbnb’s 
stock is expected to climb by an 
average of 22% over the next 12 
months with a majority of the 
41 analysts covering the firm 
recommending investors hold 
on to their shares or buy more, 
according to data compiled by 
Bloomberg.

“It is evolving, and becom-
ing an interesting play with re-
spect to work-from-home and 
long-term rental trends,” said 
Thomas George, a portfolio 
manager at Grizzle Investment 
Management, which owns the 
stock. “Those are additional le-
vers it can unlock for growth.”

Brokerages on average pre-
dict the company next month 
will report a 64% jump in first-
quarter sales. Airbnb, which 
was profitable on a net-income 
basis the past two quarters, 
probably lost money again in 
the first three months of this 
year, analysts say.

Its revenue grew 78% to 
$1.53 billion in the fourth quar-
ter, beating analysts’ projections 
as people spread out over thou-
sands of towns and cities and 
stayed for weeks and months 
with workers no longer having 
to be in traditional offices five 
days a week.

“The benefits seen over the 
past year or so are expected to 
continue, especially as traveling 
increases with the pandemic 
hopefully continuing to wane,” 
said Scott Kessler, an analyst at 
Third Bridge.

Airbnb’s stock performance 
also has given it the title of best 

performer of any IPO to raise 
$1 billion or more since its de-
but, according Bloomberg data. 
This comes at a time where 
weak trading in recent IPOs has 
weighed on the listings pipeline. 
At $105 billion in market value, 
it’s now the biggest online trav-
el company, eclipsing Booking 
Holdings Inc., Expedia Group 
Inc. and Marriott International 
Inc.

Some caution is warranted. 
Its stock rally has surpassed 
its peers by a mile in the travel 
industry since it went public, 
which could mean its upside is 
minimal. Booking has climbed 
5.5%, Marriott is 29% higher 
and Expedia is up 44% in that 
time period.

And it isn’t cheap. Airbnb 
sells for about 12 times its es-
timated sales. That’s well above 
its peers with Booking sitting 
at 5.3, and both Expedia’s and 
TripAdvisor’s are below 3.

To be sure, shares of Airbnb 
more than doubled in value in 
its blockbuster debut and seen 
a more moderate growth rate 
since. The company has, how-
ever, fared better than other 
growth stocks as the market 
navigated through multiple tech 
sell-offs.

Subrat Patnaik and Ryan 
Vlastelica report for Bloomberg 
News.
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JPMorgan is one of the biggest players in global commodities, which have been rocked in recent 
weeks by the war in Ukraine. 
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Airbnb’s revenue grew to $1.53 billion in the fourth quarter, as people spread out over thousands of towns and cities 
with workers no longer having to be in traditional offices five days a week.

JPMorgan Results Marred by $524 Million Loss Tied to Russia

Airbnb’s 135% Rally Takes IPO Crown With Room to Run
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by Alex Veiga

Shortly after moving to South Florida 
for a new job with the U.S. military, 
Shannon Kaufman and his wife, Wendy, 
signed up for a whole other mission: 
buying a home.

For months, they scoured listings, 
strategizing late into the night on which 
homes to target and working out how 
much they could afford, even if it meant 
using some of their retirement savings.

After visiting 200 listings and making 
offers on 15 homes that ultimately didn’t 
pan out, the Kaufmans finally found 
a home that fits at least some of their 
needs. They’ll be renting it, however.

“We found a place that’s smaller than 
we want, but it’ll work until we have 
something built or until the market cools 
off,” said Shannon Kaufman, 47.

America’s housing market has grown 
increasingly frenzied, and prices are 
out of reach for many buyers, especially 
first-timers. This spring, traditionally the 
busiest season for home sales, is more 
likely to deliver frustration and disap-
pointment for aspiring homebuyers 
than it is homeownership.

The number of homes for sale nation-
ally remains near record lows, fueling 
fierce competition among buyers vying 
for fewer homes. From Los Angeles to 
Raleigh, North Carolina, when a house 
does hit the market, it typically sells 
within days.

Bidding wars are common, often driv-
ing the sale price well above what the 
owner was asking. And would-be buy-
ers planning to finance their purchase 
with a home loan are often losing out to 
investors and others able to buy a home 
with cash. A quarter of all homes sold in 
February were purchased with cash, up 
from 22% a year ago, according to the 
National Association of Realtors. Real 
estate investors accounted for 19% of 
transactions in February, up from 17% 
a year ago.

Nichol Khan, a project manager, 
and her husband Ed moved to Mesa, 
Arizona, from Phoenix two years ago to 
shorten their commute to work. Home 
prices in the Phoenix area have jumped 
20% from a year ago to $500,000, ac-
cording to Realtor.com.

“The prices just keep going up and 
up,” Khan said.

The couple has lost out on more than 
a dozen homes they bid on. Some of the 
homes ended up selling for less in cash 
than the couple had offered.

“We don’t have $500,000 in cash,” 
said Khan, 42. “We just could not be 
competitive with that.”

Fewer homes on the market and high 
prices have been the hallmark of the 
housing market for the past 10 years or 
so. Now, rising mortgage rates further 
complicate the homebuying equation. 
Higher rates could limit the pool of buyers 
and cool the rate of home price growth 
— good news for buyers. But higher rates 
also weaken their buying power.

The average rate on a 30-year home 
loan has climbed to around 4.7%. A year 
ago, average rates hovered just above 
3%, according to mortgage buyer Freddie 
Mac. The increase follows a sharp move 
up in 10-year Treasury yields, reflect-
ing expectations of higher interest rates 
overall as the Federal Reserve moves to 
hike short-term rates in order to combat 
surging inflation.

Would-be buyers who applied for a 
home loan in February faced a median 
monthly mortgage payment of $1,653, 
including principal and interest, an 
increase of 8.3% from a year ago, ac-
cording to the Mortgage Bankers 
Association.

“It’s hard to believe, but I do think it’s 
going to be tougher this year, in some 

respects, than it was in previous years,” 
said Danielle Hale, Realtor.com’s chief 
economist. “So far, at least, we have seen 
the number of homes for sale continue 
to decline and prices continue to rise. 
Those two factors combined suggest 
that the competitive market is going to 
keep buyers on their toes.”

Buyers should set their sights on 
homes that are listed well within what 
they can afford, experts say.

“You should be looking 15%-20% be-
low their limit; that gives them room for 
appraisal gaps, it gives them room for 
negotiating,” said Tracy Hutton, a broker 
with Century 21 in Indianapolis.

Being well prepared sometimes isn’t 
enough when a homeowner prefers to 
accept an all-cash offer, rather than sell 
to a buyer with financing.

Wendy Kaufman in South Florida 
couldn’t even get into an open house 
for a property on the market after she 
revealed the couple had a mortgage 
backed by the Veterans Administration.

“When they saw I had a VA preap-
proval they said, ‘Sorry we don’t want to 
work with you.’” she said.

Sometimes, buyers don’t have a 
chance to make an offer before a home 
is snapped up, sight unseen.

In the Miami area, so-called “blind 
offers” have become common as a way 
to get around other buyers, said Rafael 
Corrales, a Redfin agent.

One reason is the ultra-low level of 
homes for sale, which for the greater 
Miami metropolitan area, was down 
55% in February from a year ago, ac-
cording to Realtor.com.

While every market is unique, there is 
one common hurdle across the U.S.: af-
fordability. The median U.S. home price 
jumped 15% in February from a year 
earlier to $357,300, according to the 
National Association of Realtors.

The San Jose, California, metro area 
had 40% fewer homes for sale in February 
than a year ago, according to Realtor.com. 
Buyers there have to navigate some of the 
most expensive home prices in the nation. 
The median home listing price climbed 
13.3% to about $1.36 million in February 
from a year earlier.

The market trends are a bit more 
welcoming for buyers in the Midwest, 
including the Indianapolis metropolitan 
area, where the number of homes for 
sale was down about 23% from a year 
ago. The median home price there stood 
at $287,000 in February, up 8.5% from 
a year earlier.

In Raleigh, home listings were down a 
whopping 55% in February from a year 
earlier. Competition for fewer homes helped 
push the median home price to $430,000, 
a 9% increase from February 2021.

Those trends made for a more com-
petitive market for first-time buyers 
like Lisa Piercey and her husband, Alex 
Berardo. First-time buyers made up 29% 
of all homes sold nationally last month. 
That share has averaged 31% annually 
over the past 10 years.

The couple began looking in 
December for homes at $350,000 or be-
low. They offered $5,000 over the asking 
price on two properties but lost out to 
rival bidders.

“That was all we could afford,” said 
Lisa Piercey, a 32-year old project man-
ager. “It’s really defeating, really disap-
pointing.”

In the end, the couple bought a town-
home in a new construction community, 
though they see it as a stepping stone to 
a more spacious house with a big yard.

“Its big enough that we can still start 
our family and then move when the 
market hopefully dies down in a couple 
of years,” she said.

Alex Veiga reports for the Associated 
Press.

by Silla Brush
and Annie Massa

Investors continued to pour money 
into BlackRock Inc.’s funds in the first 
quarter, seemingly undeterred by falling 
stock prices, surging inflation and war 
in Europe.

Even as uncertainty mounted over 
Russia’s invasion of Ukraine and the 
Federal Reserve’s response to fast-rising 
consumer prices, clients added a total 
of $114 billion to BlackRock’s long-term 
investment products in the three months 
through March, the New York-based 
firm said Wednesday in a statement.

Equity funds led the way, with a $76 
billion haul, while bond funds saw $7.5 
billion, despite fixed-income markets 
tensing as the Fed begins to raise inter-
est rates to combat inflation at a four-
decade high.

The inflows came even as investor 
confidence fell over the period. The S&P 
500 ended the quarter down 5%, while 
the Nasdaq Composite Index dropped 
9.1%.

“As the world continues to face geo-
political and economic uncertainty, our 
investments over the years to build 
BlackRock’s allweather platform posi-
tion us well to advise our clients and 
help them pursue their long-term finan-
cial goals,” Chief Executive Officer Larry 
Fink said in the statement.

BlackRock’s total assets under man-
agement slid to $9.57 trillion at the 
end of March after the firm crossed the 
$10 trillion mark at the end of last year. 
Adjusted earnings per share came in at 
$9.52, beating the $8.79 average esti-
mate of analysts surveyed by Bloomberg.

The company reported revenue of 
about $4.7 billion for the three months 

ended in March, slightly below analyst 
estimates of about $4.8 billion for the 
period.

The firm took in investor money 
across different products, including 
equities, fixed-income and alterna-
tives. Cash-management products saw 
outflows of $27 billion in the quarter. 
Exchange-traded funds took in about 
$56.2 billion, down from $68.5 billion in 
the year-ago period.

Shares of asset managers and ma-
jor banks have taken a hit this year 
along with global markets. BlackRock 
shares are down 22% this year through 
Tuesday, compared with a 7.7% decline 
for the S&P 500.

Here are some additional highlights 
from BlackRock’s first-quarter earnings 
release:

•  Performance  fees  decreased  $31 
million from the year-ago period, which 

BlackRock attributed in part to lower 
revenue from its liquid alternatives  
business.

•  Overall inflows to bond funds came 
despite institutions pulling a net $2.8 
billion from active fixed income funds, 
one of the only subcategories where 
BlackRock experienced outflows.

•  Institutions  added  $47  billion  to 
BlackRock funds overall in the first quar-
ter, a 71% increase over the year-ago  
period.

• Against  a  chaotic  geopolitical 
backdrop, investors also put money 
to work internationally: BlackRock 
reported flows of $45 billion to the 
Europe, Middle East and Africa re-
gion. That compares to $41 billion 
in Asia-Pacific, and $28 billion in the 
Americas.

Silla Brush and Annie Massa report for 
Bloomberg News.

ShutterStock

America’s housing market has grown increasingly frenzied, and prices are out of reach for many 
buyers, especially first-timers. 

Homebuyers Stymied by High Prices, Rising Rates

BlackRock Sees $114B in Net Flows Amid Market Turmoil
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EXPERIENCED MEDICAL 
INVESTIGATOR

Prestigious Coral Gables law firm seeks a Medical Investigator 
with experience in drafting expert affidavits and notice of intent 
letters to comply with Florida’s medical malpractice presuit 
requirements. 

Additional responsibilities include collecting and analyzing 
medical records; cross-checking facts; verifying accuracy and 
authenticity of the information; preparing chronologies; defining 
the applicable standard of care and noting any deviations from 
and adherences to the standard of care; assessing alleged 
damages/injuries; identifying potential parties to the case; 
locating, interviewing, and preparing experts; and composing, 
organizing, and filing legal documents. 

At least 3 years of relevant law firm experience preferred. 

Excellent verbal and written communication skills required. 
We offer a complete benefits package including health/dental 
& vision insurance, 401(k) plan, paid vacation, and sick leave. 
Salary is commensurate with experience. 

E-mail resume to:  

 lka@grossmanroth.com. 
 All inquiries will be handled confidentially. 

ESTATE PLANNING, PROBATE AND CLOSELY 
HELD BUSINESS ATTORNEY

We are seeking an Estate Planning, Probate and Closely Held Business attorney to 
become a part of our team! 
You will meet with and advise clients, draft estate planning documents, organize business 
entities, handle probate administration proceedings, and handle business succession 
and M&A transactions for individuals, families and prosperous small businesses.
Responsibilities:

•	 Prepare and draft estate planning and business documents on behalf of clients
•	 Meet with and advise clients on estate planning, estate administration and 

business matters
•	 Research and discovery assistance during occasional contested estate matters
•	 Negotiate settlements for Trusts and Estates disputes
•	 Perform administrative and management functions related to the practice of law
•	 Represent clients in court or before government agencies

Qualifications:
•	 1 -2 years or more experience with a Fiduciary Law and Closely-Held Business 

practice desired
•	 Aptitude for Fiduciary Law and Closely-Held Business legal matters
•	 Desire to work and live in the Atlanta South Metro area
•	 Long-term goal of partnership / ownership in a thriving Fiduciary Law and Closely 

Held Business practice
•	 Ability to build rapport with clients
•	 Excellent written and verbal communication skills
•	 Strong analytical and problem solving skills

Full-Time
$55 - $60K plus commission
Medical stipend, 401k
Great opportunity with a thriving estate planning, probate and closely held business firm. 
Monthly stipend for health insurance.

Please send resume to:  
kperdue@alandodsonlaw.com

COMMUNITY ASSOCIATION ATTORNEY

Growing Boca Raton firm seeks motivated attorney with 
a portable book of business (which will be additionally 
compensated) and a minimum of 5 years litigation experience 
for an immediate full time position (not a remote position). 
Experience with community association law is a plus. 
Candidate should be a self starter capable of bringing in clients 
and handling association litigation, letter drafting, contract 
review, etc. Compensation commensurate with experience 
and business generation. Discretionary end of year bonus 
and origination bonuses provided. Subsidized healthcare and 
dental available after 90 days. 401k available after 12 months 
with up to a 4% match bonus on employee contributions.

Submit resume to:  
 danw@wassersteinpa.com.

EXECUTIVE ASSISTANT/LEGAL ASSISTANT

Law firm seeks experienced Executive Legal Assistant at a plaintiff 
personal injury law firm in Miami, Florida. Candidate must have at 
least 3 years of experience in a law firm.
Must be able to work in a fast-paced environment and without 
supervision.
Excellent organizational skills, time management and professional 
etiquette required. Ideal candidate must be meticulous with 
attorney’s calendar and be able to handle demanding deadlines.
Seeking bilingual candidates -- fluent in both English and Spanish.
Job duties, include but are not limited to:

1. Communicating with clients
2. Electronic filing of Court documents
3. Handling discovery matters
4. Scheduling hearings, depositions, meetings, etc.
5. Assisting with trial preparation.
6. General office duties

Compensation based on experience. Job Type: Full-time
Please send resume to: 

 slaffere@haggardlawfirm.com
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by Allison Dunn

In reversing a lower court, 
the Colorado Court of Appeals 
ruled that a trial judge is not 
necessarily obligated to enforce 
a settlement agreement as writ-
ten and may instead apply com-
mon-law contract principles to 
alter, modify or decline to en-
force it.

Under Colorado law, a plain-
tiff who makes a written offer of 
settlement more than 14 days 
before trial that is rejected by 
the defendant is entitled to re-
cover his actual costs incurred 
after making the offer, so long 
as he recovers a final judg-
ment greater than the amount 
offered. The same goes for a 
defendant’s post-offer actual 
costs, according to the appel-
late court’s opinion filed on 
Thursday.

In the case before the court, 
the plaintiffs—Marjorie Mundell 
Hale, along with the trust and 
estate of Sandra Kay Mundell—
sued Southeast Colorado Power 
Association (SECPA) in 2020 
alleging that its negligence 
caused the 2018 Badger Hole 
Fire, in which thousands of 
acres across southeastern 
Colorado burned, the opinion 
said. Property owned by the 
plaintiffs, including a 7,800-
acre ranch and a 200-acre par-
cel, was part of the damaged 
area, the opinion said.

Hale and the trust owned equal 
undivided interests in the ranch, 
while Hale owns the parcel.

When mediation proved un-
successful, SECPA served the 
plaintiffs with offers pursuant 
to state law—$1.34 million plus 
court costs to representatives of 
Mundell’s estate and $15,000 
plus court costs to Hale—which 
was to remain open for 14 days. 
After that, if it was not accepted, 
the offer would be withdrawn.

The Mundells accepted the 
first offer, but Hale rejected the 
second, according to the opinion.

SECPA filed a motion for the 
court to enforce the settlement 
agreement, arguing that the of-
fers were “clearly apportioned 
according to the claims in the 
case” and that the court should 
enforce the settlement agree-
ment resulting from the first of-
fer, the opinion said.

However, the plaintiffs filed a 
cross-motion, arguing that the 
Mundells’ acceptance of the first 
offer and Hale’s rejection of the 
second offer created a “binding 
settlement agreement between 
SECPA and the Mundells but 
not between SECPA and Hale,” 
the opinion said. Hale’s claims 
relating to the ranch and to the 
parcel remain unresolved.

Baca County District Court 
Judge Mike Davidson denied 
SECPA’s motion and granted 
the plaintiff’s cross-motion, 
reasoning that Hale’s name 
was “noticeably absent” from 
the first offer; that the Mundells 
accepted that offer; that grant-
ing SECPA the relief it sought 
would require the court to al-
ter or modify the terms of the 
agreement; and that, according 
to the 1993 Colorado Supreme 
Court decision in Centric-Jones 
v. Hufnagel, the court lacked 
power to do so, the opinion said.

SEPCA moved for reconsid-
eration, which Davidson de-
nied. However, in the alterna-
tive, SEPCA moved for certifica-
tion of an interlocutory appeal, 
claiming it should not have to 
endure a costly trial on Hale’s 
claims to seek review of the 
court’s order with respect to the 
Mundells, the opinion said.

The following questions 
were approved for interlocutory 
appeal: “Does [Centric-Jones] 
permit [a] trial court to alter or 
modify a settlement offer made 

pursuant to C.R.S. §13-17-202 
based on [a] mistake in the 
drafting of the offer by the offer-
or?” and “Does [Centric-Jones] 
permit enforcement of a pur-
ported settlement agreement 
pursuant to C.R.S. §13-17-202 
to be avoided on the grounds 
of mistake, excusable neglect, 
and/or lack of authority by the 
offering party’s counsel?”

SECPA argued that legisla-
tive changes to §13-17-202 
render Centric-Jones inappli-
cable to this case, and “because 
accepted statutory offers now 
constitute settlement agree-
ments that are ‘enforceable,’” a 
court is able to “construe them 
using ordinary principles of 
contract law,” the opinion said.

“We agree with SECPA,” 
Judge David J. Richman wrote 
on behalf of the appellate court. 
“The current version of section 
13-17-202 does not include the 
language at issue in Centric-
Jones. Thus, we conclude that 
Centric-Jones’s pronounce-
ments that (1) common law 
contract principles do not ap-
ply to statutory offers, and (2) a 
court has no discretion to alter 

or modify an accepted statutory 
offer, based as they are on stat-
utory language that no longer 
exists, are no longer applicable 
statements of law. Therefore 
the outcome of this case turns 
on our interpretation of the cur-
rent version of section 13-17-
202, specifically our interpreta-
tion of subsection (1)(a)(IV).”

Judges Anthony J. Navarro 
and David H. Yun concurred, 
finding that subsection (1)(a)
(IV) states that a timely accept-
ed statutory offer “constitute[s] 
a binding settlement agree-
ment, fully enforceable by the 
court in which the civil action is 
pending.”

“Subsection (1)(a)(IV) is clear 
and unambiguous,” Richman 
wrote. “To reiterate, it provides 
that a timely accepted statu-
tory offer becomes a ‘settle-
ment agreement’ that is ‘fully 
enforceable’ by the court. As a 
general matter, courts interpret 
settlement agreements, includ-
ing accepted statutory offers, 
according to common law con-
tract principles. … And we see 
no reason why disputes about 
the enforceability of an ac-

cepted statutory offer based on 
a mistake, excusable neglect, or 
lack of authority should not also 
be subject to common law con-
tract principles.

“Accordingly, courts are free 
to apply common law contract 
principles when determining 
whether an accepted statutory 
offer is enforceable,” Richman 
continued.

In 2003, the General 
Assembly enacted House Bill 
03-1121, which changed the 
applicable time period to 14 
days from 10 and provided 
more definition of “actual 
costs,” deleted the “clerk shall 
enter judgment” language from 
the statute and replaced it with 
the language found in subsec-
tion (1)(a)(IV), the opinion said.

The panel looked to the 
Colorado Supreme Court’s 
opinion in Centric-Jones and 
the language of §13-17-202 as 
it existed when the case was 
decided.

“(1) Centric-Jones does not 
forbid a trial court from altering 
or modifying an accepted statu-
tory offer based on a mistake in 
the drafting of the offer by the 
offeror; and (2) Centric-Jones 
does not forbid a trial court from 
declining to enforce an accepted 
statutory offer based on mistake, 
excusable neglect, or lack of au-
thority,” Richman wrote.

The case was remanded to 
the district court for further 
proceedings.

A message seeking comment 
from SEPCA’s counsel, David G. 
Mayhan of Butler Snow, was not 
immediately returned. Plaintiffs 
counsel Michael W. Callahan of 
the Law Offices of Michael W. 
Callahan could not be reached 
for comment.

Allison Dunn reports for Law.
com, an ALM affiliate of the Daily 
Business Review. Contact her at 
aldunn@alm.com.

by Allison Dunn

The Massachusetts Court of Appeals 
reversed a trial court’s judgment in fa-
vor of two major tobacco manufacturing 
companies, finding the jury was errone-
ously instructed that the plaintiff had to 
prove a reasonable alternative design 
was available before the plaintiff’s dece-
dent became addicted to cigarettes.

As a youth in the 1960s, Richard Main 
began smoking Kent cigarettes, which 
were manufactured and distributed by 
the defendant R.J. Reynolds Tobacco 
Co., successor to Lorillard Tobacco Co. 
Richard Main later began buying and 
smoking Marlboro cigarettes, which 
were manufactured by Philip Morris 
USA Inc., according to the court’s opin-
ion filed on Friday.

Richard Main’s smoking increased 
as a teenager and he eventually smoked 
two to three packs a day for more than 
20 years. He managed to stop smok-
ing in 1987 at the age of 36, but died 
30 years later from a type of lung cancer 

associated with cigarette smoking, ac-
cording to the opinion.

Richard Main brought the suit against 
R.J. Reynolds and Philip Morris while he 
was still alive, but after his death, his son, 
Jonathan Main, served as the represen-
tative of his father’s estate. The lawsuit 
alleges that the defendants breached the 
implied warranty of merchantability by 
manufacturing, selling, and distributing 
defectively designed cigarettes, and that 
Richard Main’s death was caused by 
those designs, the opinion said.

The plaintiffs relied on Evans v. 
Lorillard Tobacco, which said, “a product 
is defective in design when the foresee-
able risks of harm posed by the product 
could have been reduced or avoided by 
the adoption of a reasonable alternative 
design and the omission of the alterna-
tive design renders the product not rea-
sonably safe.”

The plaintiffs argued that, under the 
breach-of-warranty claim, Jonathan 
Main was only required to prove that a 
reasonable alternative design was avail-

able to Richard Main at any point when 
the cigarettes were manufactured or dis-
tributed.

But the defendants disagreed, claim-
ing the plaintiff was required to prove 
that a reasonable alternative design was 
available before Richard Main became 
addicted to cigarettes in 1965 based on 
their reading of Evans, the opinion said.

The dispute was presented to Suffolk 
Superior Court Judge Heidi Brieger as 
a motion in limine, in which the defen-
dants sought to exclude all evidence re-
garding safer alternative designs after 
1965 on the ground that such evidence 
was irrelevant and unfairly prejudicial, 
the opinion said.

Brieger denied the motion, but even-
tually sided with the defendants’ take, 
delivering what was later deemed to 
be an erroneous supplemental jury in-
struction without allowing the plaintiff to 
put forth an objection, according to the 
opinion.

On Friday, the appellate court sided 
with the plaintiff, finding that the jury 

should have been instructed that the 
defendant bore the burden to prove that 
“a reasonable alternative design ‘was, or 
reasonably could have been, available at 
the time of sale or distribution.’”

“If a manufacturer continues to make 
and sell a harmful and addictive product 
even though a safer alternative is avail-
able, the fact that the consumer is addicted 
to the product makes it more—not less—
important for the manufacturer to adopt 
the available safer alternative,” Associate 
Justice Gabrielle Wolohojian wrote on be-
half of the panel. “The purpose of anchor-
ing liability to the point in time when the 
defective product is sold or distributed is 
to give manufacturers an incentive to cre-
ate safer products. … Were we to adopt 
the defendants’ view that liability should 
attach only up until the point in time a 
smoker becomes addicted to cigarettes, 
that incentive would be severely dimin-
ished, or even eliminated.”

Allison Dunn reports for Law.com, an 
ALM affiliate of the Daily Business Review. 
Contact her at aldunn@alm.com.
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Baca County District Court Judge Mike Davidson denied SECPA’s motion 
and granted the plaintiff’s cross-motion, reasoning that Hale’s name was 
“noticeably absent” from the first offer;

State Appellate Court: Trial Judges Can Alter Settlement Agreements in Some Circumstances

Appellate Court: Erroneous Jury Instructions Call for New Trial Against Tobacco Companies
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